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A Study Concerning the Identification, Regulations, and Protections of
Defensive Civil Groups under the International Law

CHU, ZHEN-XUAN
Abstract

Modern international humanitarian law categorizes people participating in international
armed conflicts into combatants and non-combatants. While combatants enjoy the
combatant privileges and the treatment provided under the Third Geneva Convention,
non-combatants are regulated and protected by other Geneva Conventions and
Additional Protocols. Article 4 of the Third Geneva Convention defines people who are
prisoners of war and identifies people who fall into the categories of prisoners of war.
In addition to regular armed forces of a Party to the conflict, members of militias or
other volunteer crops fulfilling the four conditions, people who received authorization
to accompany the armed forces without being actual members, and /evée en masse shall
also be protected as prisoners of war. In addition, civil groups that fall into the category
of non-combatants could be further categorized into direct participation in hostilities,
indirect participation in hostilities, and civil defense, each with different corresponding
laws and regulations. For instance, civil groups directly participating in hostilities lose
the protection of civilians and, therefore, become legitimate targets; civil groups
indirectly participating in hostilities enjoy the treatment of civilians; and civil defense
groups enjoy the treatment of civilians and special treatment under the First Additional
Protocol. However, the category of certain defensive civil groups, non-military groups
organized to defend their communities or countries, may be controversial due to the
vague and overlapped areas between direct and indirect participation in hostilities.
Recognizing that modern international humanitarian law fails to provide a clear
definition to define the status of these defensive civil groups and the fact that civilians
may be mobilized to join civil groups but participate directly or indirectly in armed
conflict without knowing themselves become a legitimate target, there is a critical need
to review and examine the mobilization law to ensure that civilians were not compelled
to be exposed to unwarranted danger. This potential danger faced by civilians in armed
conflict underscores the urgency of our study. After researching the norms that apply to
defensive civil groups under international humanitarian law, this study shall examine
the legal status of the civil defense groups that may be mobilized in Taiwan during
armed conflict and shall assess the (in)sufficiency of the protections warranted to these

civil groups.
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! UNHCR, Reference Guide, Normative Developments on the coordination of humanitarian assistance
in the General Assembly, the Economic and Social Council, and the Security Council since the adoption
of General Assembly resolution, [Vol. I] Policy and Studies Series, 42-45 (2009); Mykola Kravchenko,
The Phenomenon of the Ukrainian Volunteer Movement and its Significance in Latest History, Politics,
and Culture of Ukraine, UKRAINIAN STUDIES 104, 105-09 (2021) (575 R EBEE > AR » HAethJFE ST
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2 Kateryna Zarembo & Eric Martin. Civil society and sense of community in Ukraine: from dormancy to
action, EUROPEAN SOCIOLOGICAL ASSOCIATION 203, 203-210 (2023); Meinrad Studer, The ICRC and
Civil-military Relations in Armed Conflict, 83 INT’L REV. RED CROSS, 367, 378-384 (2010);
INTERNATIONAL COMMITTEE OF THE RED CROSS (thereafter ICRC), CIVIL DEFENCE IN INTERNATIONAL
HUMANITARIAN LAW, ADVISORY SERVICE ON INTERNATIONAL HUMANITARIAN LAW 2-4 (2021).
3 ICRC, INTERNATIONAL HUMANITARIAN LAW DATABASES, ICRC CASEBOOK, (thereafter ICRC
CASEBOOK), available at https://ihl-databases.icrc.org/en/customary-ihl/v1/rule3 (last visited July 22,
2024)
4 ICRC CASEBOOK. available at https://ihl-databases.icrc.org/en/customary-ihl/vl/rulel (last visited
July 27, 2024)
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relative to the Treatment of Prisoners of War. Geneva, 1949, Art. 4(2) (thereafter Third Geneva
Convention).
8 Third Geneva Convention, Art. 4(3).
" Third Geneva Convention, Art. 4(6); Lieber Code, Art. 51; Project of an International Declaration
concerning the Laws and Customs of War. Brussels, 1874 (thereafter Brussels Declaration), Art. 10;
Convention (I'V) respecting the Laws and Customs of War on Land and its annex: Regulations concerning
the Laws and Customs of War on Land (thereafter Hague Regulation IV), Art. 2.
8 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts, Article 51(3) (thereafter Protocol 1).
® Hague Regulation IV, Art. 1- 3.
10 Hague Regulation IV, Art. 4- 20; Lieber Institute, available at https://lieber.westpoint.edu/combatant-
privileges-and-protections/ (last visited July 24, 2024).
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JiaEM T (belligerent nexus ) © Y Public Committee Against Torture in Israel v.

11 JEAN PICTET, COMMENTARY ON THE THIRD GENEVA CONVENTION [1064, 1065] (2020) (thereafter
Third Geneva Convention, commentary).
2 Protocol I, Art. 51(3).
13 ANTHONY ROGERS, PERSPECTIVES ON THE ICRC STUDY ON CUSTOMARY INTERNATIONAL
HUMANITARIAN LAW 103-108 (2009).
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16 PHILIPPE EBERLIN, HANS-PETER GASSER & CLAUDE F. WENGER, COMMENTARY ON THE ADDITIONAL
PROTOCOLI [1944, 1945] (1987) (thereafter Protocol 1, commentary).
17 EMILY CRAWFORD & ALISON PERT, INTERNATIONAL HUMANITARIAN LAW 111, 112 (2015); NILS
MELZER, INTERPRETIVE GUIDANCE ON THE NOTION OF DIRECT PARTICIPATION IN HOSTILITIES UNDER
INTERNATIONAL HUMANITARIAN LAW 46 (2009).
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18 CRAWFORD & PERT, supra note 17, at 110; Israel case: The Public Committee Against Torture et al.
v. The Government of Israel et al., 14 December 2006, HIC 769/02. (thereafter The Public Committee
Against Torture case).
19 Protocol 1 Art, 45(3), Art. 75.
2 Third Geneva Convention, Art. 4(2).
Third Geneva Convention, commentary, [1005].
22 Third Geneva Convention, commentary, [1006]; United States, Law of War Manual, 120-121, [4.6.2]
(2016) (thereafter U.S. War Manual); Denmark, Military Manual, 163 (2016).
2 Third Geneva Convention, commentary, [1007]; United Kingdom, Manual of the Law of Armed
Conflict 39, [4.3.3] (2004); supra note 22.
2 Third Geneva Convention, commentary, [1008]; United Nations, Responsibility of States for
Internationally Wrongful Acts, Art. 8; Common Article 2 of the Geneva Conventions, commentary, [298-
306].
% Third Geneva Convention, commentary, [1011]; U.S. War Manual 118-119, [4.6.1.1]; New Zealand,
Military Manual 6-9, [6.3.17] (2019).
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% Third Geneva Convention, commentary, [1019]; U.S. War Manual 122, [4.6.4.1] (2016).
27 U.S. Supreme Court case: Ex Parte Quirin et al v. Cox, Provost Marshal 317 U.S. 1 (1942), 317.
28 Third Geneva Convention, Art. 85; Third Geneva Convention, commentary, [1024-1026]; U.S. War
Manual 117-124 (2016).
2 Third Geneva Convention, commentary, [1042]; Final Record of the Diplomatic Conference of
Geneva of 1949, [Vol. II-A], 415 (1949); Annyssa Bellal, Gilles Giacca & Stuart Casey-Maslen,
International Law and Armed Non-state Actors in Afghanistan, 93 INT’L REV. RED CROSS 47-49, 52
(2011).
30 MARGARET COLLINS WEITZ, SISTER IN THE RESISTENCE: HOW WOMEN FOUGHT TO FREE FRANCE, 1940-
1995, 50 (1998).
31 Third Geneva Convention, Art. 2, commentary, [265-268]; Third Geneva Convention, commentary,
[1039].
%2 LINDSEY CAMERON & VINCENT CHETAIL, PRIVATIZING WAR: PRIVATE MILITARY AND SECURITY
COMPANIES UNDER PUBLIC INTERNATIONAL LAW 419-421 (2013).
33 Third Geneva Convention, commentary, [1045]; LAWRENCE HILL-CHAWTHORE, DETENTION IN NON-
INTERNATIONAL ARMED CONFLICT 50 (2016).
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34 Third Geneva Convention, commentary, [1048].
% Third Geneva Convention, commentary, [1050]; Final Record of the Diplomatic Conference of
Geneva of 1949, [Vol. 11-A] 238-250 (1949).
3% MELZER, supra note 17, at 25.
37 ELIHU LAUTERPACHT, INTERNATIONAL LAW REPORTS, [Vol. 42] 470-483 (1971); Israel case: Military
Prosecutor v. Omar Mahmud Kassem and Others, April 13, 1969, 42 1.L.R. 470.
3% Third Geneva Convention, commentary, [226]; Final Record of the Diplomatic Conference of Geneva
of 1949, [Vol. II-A], 562 (1949).
3 ICTY case: Prosecutor v. Naser Oric, Trial Judgment, IT-03-68-T, 30 June 2006, [136] (thereafter
Prosecutor v. Naser Oric); Third Geneva Convention, commentary 68 (1960).
40 Final Record of the Diplomatic Conference of Geneva of 1949, [Vol. II-A] 239 (1949).
41 MICHAEL N. SCHMITT, TALLINN MANUAL 2.0 ON THE INTERNATIONAL LAW APPLICABLE TO CYBER
OPERATIONS (2017).
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42 Ukraine, Manual on the Application of IHL Rules, [1.2.23] (2004).

4 JCRC CASEBOOK, available at https://casebook.icrc.org/case-study/ussr-poland-hungary-and-
democratic-peoples-republic-korea-reservations-article-85 (last visited July 27, 2024); Final Record of
the Diplomatic Conference of Geneva of 1949, [Vol. I], Federal Political Department, Berne, 346-347,
350-351, 355-356, (1949).

4 Third Geneva Convention, Art. 17-32; Art. 39-57.

Hague Regulation IV, Preamble.

46 Hague Regulation IV, Art. 1.

47 Hague Regulation IV, Regulations, Art.1, Art. 2, Art. 3.

48 Hague Regulation IV, Art. 4-20.

49 Hague Regulation IV, Art. 13.

%0 Protocol 1, Art 1(2); YORAM DINSTEIN, THE CONDUCT OF HOSTILITIES UNDER THE LAW OF
INTERNATIONAL ARMED CONFLICT 6-7 (2004).

51 JcrRC CASEBOOK, supra note 3.
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52 JCRC CASEBOOK, supra note 3.
58 JCRC CASEBOOK, supra note 3.
5 ICTY case: Lasva Valley, Prosecutor v Blaski¢ (Tihomir), Trial Judgment, IT-95-14-T, 3 March 2000;
ICRC CASEBOOK, available at https://ihl-databases.icrc.org/en/customary-ihl/v1/rule5 (last visited July
23, 2024).
% ICRC CASEBOOK, available at https://ihl-databases.icrc.org/en/customary-ihl/v1/rule6 (last visited
July 23, 2024); Inter-American Commission on Human Rights case: Juan Carlos Abella v. Argentina,
Case 11.137, Report N° 55/97, 1 November 18, 1997, [154-156] (thereafter Juan Carlos Abella v.
Argentina).
% Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400 Grammes
Weight. Saint Petersburg, 29 November / 11 December 1868, Preamble.
5" Hague Regulation IV, Art. 25.
% Anthony Rogers, Combatant Status, in PERSPECTIVE ON THE ICRC STUDY ON CUSTOMARY
INTERNATIONAL LAW 101, 108 (Elizabeth Wilmshurst & Susan Breau eds., 2009); ICRC CASEBOOK,
available at https://ihl-databases.icrc.org/en/customary-ihl/vl/rulel (last visited July 23, 2024);
International Court of Justice case, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion
of 8 July 1996, 1. C. J. Reports 1996, , [78, 92] (thereafter Nuclear Weapon Case).
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Juan Carlos Abella v. Argentina, [161]; Nuclear Weapon Case, [25]; International Court of Justice case:
Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion of 9 July 2004, 1. C. J. Reports 2004, [106].
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