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¢  OECD, Prosecuting Cartels without Direct Evidence (2006) > p18: There is a trend in OECD
countries toward building cases based on direct evidence.

¢ KREIAFEGHRPEVINSDE - BB T A T E R T —204% 1T B 5 (concerted action )
ZHUE S - ZEAMEE THIIIRZE s (plus factors) MiHEkRE E @S BN R EME
TNATE) > INEIBRIEEE A BRI ST > A A SRR 2 E 2 3RS > AT G
B EIT BB — « BUARI— 2T B2 2EREHE o R B o AT EAE 2
MREEE - MBS TR R 0 A\ i a2 B RS - Bl A e s T
Fy > AT HEEm LR A B A -

¢  OECD R fEIFEEEE . ¥ -

(1) #mz54E (Communication Evidence) : Fil41EE AR S ~ HBEEECH: - IRITZEE
—ﬂt%%%""

(2) 17 k=542 (Conduct Evidence) : fl40&E =5 A RIEEERETT R ~ SRATEIBENIZZ SR -
ﬁeﬁiﬁﬁﬁa@ﬂm BEAT E®R - BB R AN ERE -

(3) 5458 (Market Structure Evidence ) : FllMiiGE T S ~ 5 A EE S ~
EENEEES - mnEEESEEE -

(4) {E#EFE)E (Facilitating Practices ) : (IT&E RS # ~ [EASEHE RS ~ il A 1L -
A B B R A S OREETE I - RPN B EEHE -

- EBUARREREER A

¢ HEIFRA vs. REFTFRARITEEFEA

¢  HEFRAZK beyond reasonable doubts - &7 #5815 2 ZUKIER & 0 BEHUE
s B /D WVEASFINE RS > RIS (TSR fimsat HEAE

Pavavy

ﬂi o

¢ RER(TBIEFRIZAEZEK > preponderance of evidence > X127 o538 WiEH %42
7 o ABIT R RS el A E e iR DU METT RS -

¢ EEEREEHNHEREEBEN 2 P 0 EEE Turner B Posner RV ¢
Turner i3y A% © conscious parallelism, without more, cannot be an agreement, or at
least an illegal agreement under Section 1, because the rivals are only acting rationally
based on available information, like competitive firms. Moreover, it would be vain to try
to prevent this sort of conduct, because the remedy would require firms to act irrationally
or to submit to direct price regulation.

Posner JAEHYHf# : because tacit collusion requires conscious choices, it should be

viewed as ‘a form of concerted action’ that the law could remedy without ‘telling
oligopolists to behave irrationally’.
BB ETSICS Ryl ZCFF Turner B2 i -

¢  Blomkest Fertilizer, Inc. v. Potash Corp. of Sask.(203 F.3d 1028, 1032-33 ) : An
agreement is properly inferred from conscious parallelism only when certain "plus
factors" exist. A plus factor refers to "the additional facts or factors required to be proved
as a prerequisite to finding that the parallel action amounts to a conspiracy.
FHIL TR > FraRb IIEEZR T2 s NE st SR EAS — MRS - Eofth e DIERBHGEA &
JE DAL I I E A & -
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Interstate Circuit v. United States, 306 U.S. 208 (1939):It was enough that, knowing that
concerted action was contemplated and invited, the distributors gave their adherence to
the scheme and participated in it. Each distributor was advised that the others were
asked to participate; each knew that cooperation was essential to successful operation of
the plan. They knew that the plan, if carried out, would result in a restraint of
commerce, ... and knowing it, all participated in the plan. The evidence is persuasive that
each distributor early became aware that the others had joined. With that knowledge
they renewed the arrangement and carried it into effect for the two successive years.

{HH 1950 FAEH4G @ BEFl e AR BRiaiRaE R BEEE B A A )5 =0 H 5618 ) - Theatre
Enters., Inc. v. Paramount Film Distrib. Corp. (346 U.S. 537 (1954 )):business behavior
is admissible circumstantial evidence from which the fact finder may infer agreement.
But this Court has never held that proof of parallel business behavior conclusively
establishes agreement or, phrased differently, that such behavior itself constitutes a
Sherman Act offense. Circumstantial evidence of consciously parallel behavior may have
made heavy inroads into the traditional judicial attitude toward conspiracy; but
"conscious parallelism" has not yet read conspiracy out of the Sherman Act entirely.

Matsushita Elec. Indus. Co. v. Zenith Radio Corp. (475 U.S.574 (1986) ) : conduct
as consistent with permissible competition as with illegal conspiracy does not, standing
alone, support an inference of antitrust conspiracy...To survive a motion for summary
judgment or for a directed verdict, a plaintiff seeking damages for a violation of § 1 must
present evidence 'that tends to exclude the possibility' that the alleged conspirators
acted independently.

FHEETRD - E—F T RETREEHFIVEER - N RIFAG BIVAERET - A FEFESE
Bl A AR E Bt E e BT HVERE - AL - B e A i A 28 o] g oash - JH
FEWHBE R A FHFESEE S A B2REER NGB EE A G AR & EE 3tk
V{EALE © " whether there is...evidence that is sufficiently unambiguous to permit a trier of
fact to find that petitioners conspired. | -

Bell Atlantic Corp. v. Twombly (127 S. Ct. 1955 (2007) : [t]he crucial question” is whether
the challenged anticompetitive conduct “stem[s] from independent decision or from an
agreement, tacit or express,”..While a showing of parallel “business behavior is
admissible circumstantial evidence from which the fact finder may infer agreement,” it
falls short of “conclusively establish[ing] agreement or... itself constitut[ing] a Sherman
Act offense.”...Even “conscious parallelism,” a common reaction of “firms in a
concentrated market [that] recogniz[e] their shared economic interests and their
interdependence with respect to price and output decisions” is “not in itself unlawful.”
The inadequacy of showing parallel conduct or interdependence, without more, mirrors
the ambiguity of the behavior: consistent with conspiracy, but just as much in line with a
wide swath of rational and competitive business strategy unilaterally prompted by
common perceptions of the market. ...Accordingly, we have previously hedged against
false inferences from identical behavior at a number of points in the trial sequence. An
antitrust conspiracy plaintiff with evidence showing nothing beyond parallel conduct is
not entitled to a directed verdict...proof of a §1 conspiracy must include evidence tending
to exclude the possibility of independent action---and at the summary judgment stage a
§1 plaintiff’s offer of conspiracy evidence must tend to rule out the possibility that the
defendants were acting independently...

FTC &IZEFEER Gregory J. Werden Ji H& BT RESIE A AV BB R R £5R - AR
G REMAE  KBERSEREE S FYIUIEER] ¢ (1) Something more than
interdependence must be shown before agreement can be inferred. Interdependence is
normal and innocent in oligopoly....(2) The existence of an agreement cannot be inferred
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from actions consistent with Nash, non-cooperative equilibrium in a one-shot game
oligopoly model....(3) The existence of an agreement can be inferred from actions
inconsistent with Nash, non-cooperative equilibrium in a one-shot game oligopoly
model, ...(4) The existence of an agreement should not be inferred absent some
evidence of communications of some kind among the defendants through which an
agreement could have been negotiated. In other words, the evidence must support the
existence of a spoken agreement. |

BRI UTH R R EE % s PRIR R ZOR & R ERHER - NRERER T E ) AUMIRESHS -
SEZ  BESBOAFFEEAMYHBRESOEE RN - REROETEZE
oK BUITRERAH ¢ T First, there is little reason to believe that unspoken agreements are a
significant phenomenon. Second, permitting a jury to find a Section 1 violation when an
agreement is unspoken gives it license to find a Section 1 violation when there is no
agreement at all. Third, liability should not attach unless a workable remedy is available,
and there is apt to be none for an unspoken agreement... |

¢ DUEPTECES ARSI E AR AR - R RETRASITERRY - MEREERE SHYERE
=it

¢ At EEVETEeska T AR RABCR - REAURANEIRAZEEA - HESEEE
HiNEER S AR EE AR -

A~ ERERPARIN SR A
Agreement vs. concerted practices
A HEEE EU s R AR A FTEE concerted practices AUMES o ST E BT ST BIVEE
FELERRE - RS NI — BRI AT -

o IR BUWERTE R EE RS - CAER —F =R -

* Woodpulp II (Joined Cases C-89/85, C-104/85, C-114/85, C-116/85, C-117/85 and
C-125/85 to C-129/85, A.Ahlstrom Osakeyhtio e.a. (Woodpulp II) [1993] ECR I-1307.) :
it must be noted that parallel conduct cannot be regarded as furnishing proof of
concertation unless concertation constitutes the only plausible explanation for such
conduct. It is necessary to bear in mind that, although article 85 of the Treaty prohibits
any form of collusion which distorts competition, it does not deprive economic operators

of the right to adapt themselves intelligently to the existing and anticipated conduct of
their competitors”.

¢  Woodpulp II : To begin with, the system of price announcements may be regarded as
constituting a rational response to the fact that the pulp market constitute a long-term
market and to the need felt by both buyers and sellers to limit commercial risks. Further,
the similarity in the dates of price announcement may be regarded as a direct result of
the high degree of market transparency, which does not have to be described as artificial.
Finally, the parallelism of prices and the price trends may be satisfactorily explained by
the oligopolistic tendencies of the market and by the specific circumstances prevailing in
certain periods. Accordingly, the parallel conduct established by the Commission does
not constitute evidence of concertation. In the absence of a firm, precise and consistent
body of evidence, it must be held that concertation regarding announced prices has not
been established by the commission.

¢ EUHEHSZTEERYEAE ¢ The CFI has also pronounced that, if the Commission could not base

the proof of incriminating facts exclusively on statements of the accused, or on the
statements of other accused undertakings, “the Commission’ s burden of proving

conduct contrary to Articles [81] and [82] of the Treaty would be unsustainable and
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incompatible with the task of supervising the proper application of those provisions which
is entrusted to it by the Treaty”.

The past experience of the Commission has shown that it is very difficult to base a
decision imposing fines on undertakings relying exclusively or in a large extent on
economic evidence. Until now the Commission’s efforts to rely on economic data were
not seen as sufficient by the European Courts, as the allegedly infringing parties can
often come up with plausible alternative explanations for market movements, which
were sufficient to render unsafe inferences that might be drawn to support the finding of
a cartel.

BT AT AR AT HY SR F (o [ ek B33 - By B AR HLE S A e AT 9%

B TR ST R B T DA T U2 5838y 10% L0 NHYET$E - A2k Microsoft, Intel
FRAENE ZBIEREE] -

%ﬁ%&%@ﬁiﬁfyf%%% RIEAs AV ETSE - HARROTES N HIESINIEE - 7N
Il B EAECR et EsE R -

RAABORE% - AT PHIG RS - SRRHREEERAVAIR > st B A -

» BAREBREEER A

H A EAFUARBIE A IR A8 A EREESIR A ERVIER T SR ihREEiRaviE
th > SRS TT R EEFE

£ 1995 FH (LB —Z A AP » HARE S%AME ¢ T Recognition and intention of the
entrepreneurs should be considered by examining various circumstances before and
after the price-raising, and then evaluation of whether there is mutual recognition or
acceptance among entrepreneurs regarding the price-raising or not. Thus, in the
absence of any explicit, mutually binding agreement, the existence of a tacit agreement
may be proven by indirect evidence attesting to: (i) the existence of prior exchange of
information and opinions among the parties concerned; (ii) the content of negotiations
among the parties concerned; and (iii) a concerted act as a result. |
A T ETRRA AT N Z MRS OVEES I MY =IRFSE © (1) EE AR NI
&:lak=Z H (the existence of prior exchange of information and opinions among the
parties concerned ) ; (2) BHE AR A2 ANZ (the content of negotiations among the
parties concerned) ; (3) &EHES 2 —8M4{T (aconcerted actas aresult) -
KRGt F AT ERR R - RHEH FR=THESE ZFE - EHERZ f*%ﬁu”j?ﬁﬂélﬁ‘”‘
1 o B S ERE (1) 218 Aie ToIREESHE © () (ERSERAIHEE R ET
5 (Frequent meetings prior to the price increase) -~ (b) HRHIIER & 2 mehzC st
BET-H#{F (Telephone conversation or e-mail on such meetings) ; > EBd (2) 2 1%
E b AAMRH TAIEREERE @ (c) RFEFEHAEAYIRM (Current condition of the
industry )~ (d) )t &R TER S 2 EEHAC#TT F5( Exchange of information on current price,
etc) - (e) [EIFEEZEM = (Declaration of intention to raise the price) ~ (f) &f
W (E S SR s 3 ( Discussion of measures to be taken against discounters)
Bt HR(3)ZIHE At My EESE - (g)FE MK 2 FEE (Actual price-raising
by the entrepreneurs) -~ (h) SZEEKAE 2 #EFE (Entrepreneurs’  pricing decision
process) -
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