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The Recognition of Foreign Judgement: Focus on Article 402,

Paragraph 1, Subparagraph 2 of the Code of Civil Procedure

Yi-Hsun Lin™

Abstract

The recognition of foreign judgment is one of the major issues raised in
international civil procedure law because it has an impact on parties’ procedural and
substantive interests and public interests. In Taiwan, Article 402, Paragraph 1,
Subparagraph 2 of the Code of Civil Procedure stated that a foreign judgment shall
not be recognized if a default judgment is rendered against the losing defendant,
except in the case where the notice or summons of the initiation of action had been
legally served in a reasonable time in the foreign country or had been served through
judicial assistance provided under the R.O.C. laws in order to ensure the defendant’s
right to be heard has been properly exercised. In both fields of legal theory and legal
practice, there are opinions about how some methods of service should be excluded
from the subparagraph aforementioned, but the inference has not been thoroughly
explained. It is shown in the subparagraph that “the appropriate form and time” were
used as the criteria of the recognition of a foreign judgment. In this paper, it will be
discussed how the former criterion forms a legal loophole and should be restricted
with the teleological reduction method, since formally it seems to be in conformity
with the legal service method, but substantively did not ensure the defendant’s right to
be heard is properly exercised. Furthermore, unless the defendant in the particular
case has the language ability or has the possibility in understanding the language of
the legal instrument, the foreign jurisdiction shall attach a translation in Mandarin or
in any other language that the defendant is familiar with. As for the latter criterion,
when considering whether or not the period of time is reasonable, the preparation
period set before the oral-argument session should be seen only as the minimum
standard, and all the possible factors that might influence the preparation time of the
defendant in each specific case should also be taken into consideration. By applying
the interpretation of the subparagraph abovementioned, the right to be heard of the
defendants could be properly exercised without adopting the normative model of the
Brussels | Regulation.

* Graduate Student; Division of Civil Law, College of Law, National Taiwan University;
r06a21049@ntu.edu.tw.
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