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4 See Weiss, Friedl.2008.Trade and Investment In the Oxford Handbook of International Investment Law.

> See Brooks E. Allen & Tommaso Soave, "Jurisdictional Overlap in WTO Dispute Settlement and Investment
Arbitration", 30 Arbitration International (2014).

6 See Complementing Each Other or Stoking Further Complexity: Interaction between International Investment Law and
International Trade Law, in JOURNAL OF WORLD TRADE (Vol. 47, Issue 2, March 2013)

" See The Reviewability of the Security Exception in GATT Avrticle XXI in Russia Traffic in Transit: Implica- tions for
South China Sea Investment Disputes in GATT Article XXI-type Clauses in ASEAN Regional In- vestment Treaties.

8 https://investmentpolicy.unctad.org/internationakinvestment-agreements/treaties/treaties-with-investment-
provisions/3272/asean-china-investment-agreement.
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9Article XXI of GATT:Nothing in this Agreement shall be construed:
(a) to require any contracting party to furnish any information the disclosure of which it considers contrary to its essential
security interests; or
(b)to prevent any contracting party from taking any action which it considers necessary for the protection of its essential
security interests
(i) relating to fissionable materials or the materials from which they are derived,;
(ii) relating to the traffic in arms, ammunition and implements of war and to such traffic in other goods and materials as
is carried on directly or indirectly for the purpose of supplying a military establishment;
(iii) taken in time of war or other emergency in international relations; or
(c) to prevent any contracting party from taking any action in pursuance of its obligations under the United Nations
Charter for the maintenance of international peace and security.
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BEFRE ILFIRIBRATAFEPEAR Y PRF TR HRTHIRE E
Flo L AT RTRR o A LT LA R LRI m AILH T F o R 72 B et o fo iy

FHARENI HARD AL TP P S SHRE s E FTA L sfis & ie 1 304
T A HEET Y R R R o SO A
RUEES G et EP R L1 HE R TP ERD o F 2 4T
FFERTRTEN PN RILY 2 GRS

=~ (Le TR E -7 WL T 2) (ASEAN-China Investment Agreement)

BRI TP ASEL AEH S O RFTAP IR AN A REREIE A2
gt s ERE RPN YE S TP L TREBEY BF 2010 £ 370 (K
A LR E - ARFRL) P EY 4897 bh AW Ip g2y B-As TRIBA D T3
TR A PR FRERBINFN S ZFFE NI RREfH S 0 53 T AT
K TREZDRAE 7~ Fd > FRfrds FREARCLNFGUR GEE ) LFEHH &
AR ETR TR AR AT > NIRRT EF S AN E oS BRI T aA# TR
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$oJE - S ERTREY AAT 2 FEARL 2

RERTESY o RRE 250 R NG RN F o T s FRTH T
PR 2 EHR LER S WER T TART 215 ) PRI Mg % TAR 2

S o A http'//Www.aseancenter.org.tw/ASEAN_Document ACIA.aspx.
“ ’ﬂ-’t&'“. P RAR P AE R TREF CERTR - Mg AST R (FMHE S 1004E 2 A 10
El)
% # %R - https://investmentpolicy.unctad.org/international-investment-agreements/treaties/treaties-with-investment-
provisions/3272/asean-china-investment-agreement.
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BAIEEY 2 RRE 20 g Tp 2%, (selfjudging) #
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RAHAAZ XN FREFLTNBEL LG T B G2 w0 (4 SHEF L
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poOEFRETIE DR R R AR XS LT HO R K 2 PP T T 5 0 &
H$ R TS - R 2 T >® , (safety valve) - @ 5 B p {7 2| %71k 32 #5 4 - Stephan
Schill £ Robyn Briese & i 4 &3k * M4 50 & %% | (functional taxonomy):#-p {7 2| %7 1% 2
AR wEg o A w T B A 2 R R & A2 % 25 (clauses concerning the restriction or
derogation from international obligation) ~ T o 2%3% 4y B B % 48 % 2_ % 3¢, (clauses permitting
exit from an entire treaty regime) ~ "% & 7B > RS AL i34k Z 42 15 20 (clauses

providing for limitations to the consent of states to international dispute settlement) ~ 12 % T g >

R % iE 9 g 2 1520, (clauses concerning reservations to international treaties)” » T 4 fz 2 :

T~ .

30 william W. Burke-White & Andreas von Staden, Investment Protection in Extraordinary Times: The Interpretation
and Application of Non-Precluded Measures Provisions in Bilateral Investment Treaties, 48 Va. J. Int'l L. 307, 368-370
(2008).

31 stephan Schill&Robyn Briese, “If the State Considers’’:Self-Judging Clauses in International Dispute Settlement,13
Max Planck Yearbook of United Nations Law 61, 81 (2009).
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BT 2GS R ERSNA A AR W W G B TS YRR R
ARLIPMIEORB2ZIR B2 3 HEL B o B2 ke > WREIENL K A
ARG BEIR RS e WA ARG ML S 7S LI e 0 1958 & T
%, (1958 New York Convention) 3 &) » £ % 5 i % 2 5 : TR 23 fokins R me 4§
Bl B 2L - WS B L AGRE T (D) R R 2 SR
73 Bl 2 A Ui (pubic policy)™ | T e p- g AR R T e ik
EELERES SR RS ERE T R A

ES

gLk s Nl gl EHY e TR R

(

”<9§?éﬁ?%%i>é%’ﬂﬁ¥16i%iwﬂ%$’j%“1&0‘ﬁ%iwﬂﬁ
HFoARE: TARETERPRLLS ka8 fiEz- B9 K é%@%ﬁﬁﬂ
ArZE2HF2F ;A MEFE-FH > HEBHEHRIANFREEAALT 2IZ 208 (7

32 Article V: 2. Recognition and enforcement of an arbitral award may also be refused if the competent
authority in the country where recognition and enforcement is sought finds that: (b) The recognition or
enforcement of the award would be contrary to the public policy of that country.
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B PR O IRIE S 2 PR B A (DR E A E B REY "f?f?ﬁ;l%ﬁ
FEZ 05 (11D MRAPF A éﬂ?ﬁéi‘%’f’r% ERpATL B R K & RE R 2 2 ()
FLAARFEPL LD M ERET TRAFRE T E T 22 ABL AR, VA (5

PR (SRR FRRR) R (GRAY FERE) §ME R ERRTEH
AR g e @ AT E 16,03 i % (D) A 0w o R AR HET() ~ (1)
EIDRZZHRAFT G R FI RS OR THRL ) 2223 S8l (7
HoAF AT RESORZ A 220t 7h".

A4 3 N /4 %, Y 7%
oA LI EBEN 2 E

/

(DM AR EBFI RIS FT22E R R T AR EFEE A Eg|2 p o
#

S p FHEER L R TINE BRI L R A RREEY Y B

Bl o 4c 1968 £ 77 B R~ F R~ WEBIcH @ D) BPRRF LS EF DETZ (72 Bk

® 1% X)) (Treaty on the Non-Proliferation of Nuclear Weapons » NPT) » % 7 %2 B 2t 5 ¥47 ~ 48

R AR T PR LT P R 10 18R T 5 B8 GRick 472
H

(it decides)& * i )i 4aF B2 §f F i 52 A Eﬂﬁﬁﬂﬁxr??'lj‘é TR B RRAE B

gm

FRINAEG  GREEINFZ B Br T o B SR ERT 2T -
i%iﬁifrﬁ%éiéfﬁi?éifﬂégﬁé;%iﬂﬁ;\;gfn;—; b F E Eap P | s AiEYD g
TR, 2 TR OB AL Y E 2 (extraordinary events) © & 2 B

2. "5 B 415 (supreme interests) » {8 p 72 & F HFF ) - F9M k27 o

3ARTICLE 16.03:Nothing in this Agreement shall be construed:(a) to require a Party to furnish or allow access to any
information the disclosure of which it determines to be contrary to its essential security interests;(b) to prevent a Party
from taking any actions that it considers necessary for the protection of its essential security interests:(i) relating to the
traffic in arms, ammunitions and implements of war and to such traffic and transactions in other goods, materials, services
and technology undertaking directly or indirectly for the purposes of supplying a military or other security
establishment;(ii) taken in time of war or other emergency in international relations;or (iii) relating to the implementation
of national policies or international agreements respecting the non-proliferation of nuclear weapons or other nuclear
explosive devices;or (c) to prevent a Party from taking action in pursuance of its obligations under the United Nations
Charter for the maintenance of international peace and security.

B2 % [ ’
http://www.trade.gov.tw/Pages/Detail.aspx?nodel D=939&pid=317430&dl_DateRange=all&txt_SD=&txt_ED=&txt_K
eyword= &Pageid=0. (& 15 F1 T p # :2020 & 3 » 25 p ) -

o % e ) http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-
acc/honduras/22.aspx?lang=eng.

35 Article X: 1. Each Party shall in exercising its national sovereignty have the right to withdraw from the Treaty if it
decides that extraordinary events, related to the subject matter of this Treaty, have jeopardized the supreme interests of
its country. It shall give notice of such withdrawal to all other Parties to the Treaty and to the United Nations Security
Council three months in advance. Such notice shall include a statement of the extraordinary events it regards as having
jeopardized its supreme interests.
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Bz RERTHTREL Rk U2 AR

AR p FHETIEAS R TR FEE R R AR T AR NIRRT
4o 1946 & £ R R RO % 36 5% 2585 B T 40F 548 , (compulsory jurisdiction)
FHENET O F AR TRELERARBEHIAT L GRERRAPN FEERL AL
=% | (disputes with regard to matters which are essential within the domestic jurisdiction of the
United States of America as determined by the United States of America) > 7= ¥ I & ] i%F |
(Connally reservation) o ¢+ 2= T g {7 2| %7 | (self-judging) if 2z #t3] » 2R H»c4 L P & T
W FIE AR ICI F Y Ao M R QR IC) B iE BT -
FEAR MR N Y 20k

PREAlZ p FRETIERGR RS TR v im7 (reservation) o A iR

2 FCIE AR Rl P ok T o

40 1966 & = & 5ois 1R %E 2 4 (International Covenant on Civil and Political Rights > ICCPR)

p
g i IR 2 R ARG H R AR Ek

BT ORI TERAZEGURET S A AL AFREE 2 FGAET) o g AL
PERR > 272 @%aEk ;t?%éf A E R | o m FENEF KD ICCPR 2 57
"% F3u i (the United States considers) ML ~ 7 A & B2 F AR R4 2 W&
ZE D% 8 () ¥ 4B F97Z ) 2 R Lrzbn § Fg & 4&339°

% - I8 }‘f T$b'%£?l’ ,]_%",

R REF 2iEc2 p FHETEA] > A2 2 SR AN LRI T ERAF LR P2 Y
FoAEEWAE ) - GAVAEEE . AEV R R FFAEFT 20 EHAS 2 L,
CBANETRERENE PR REFATE 20 EHRAL 2 TR AANL L RR
(good faith)3m 4 » © $ 18 %éﬂ&iﬂ*uﬂ%iiiﬁ’HTQM?Eﬁgﬁ%ﬁi

oA PR BFAERARTFIL DB A 2 R
KR HE >z~ sz » B TH2n s | (it considers) z %?? v i IEEE
ERP ARELMET > AR R REHEPRF AL L R BRI R T RR

36 Supra note 30, at 87-89.

AR REEATH 0 AR ke > 2007 & 0 F 371

38 Article 7:No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In
particular, no one shall be subjected without his free consent to medical or scientific experimentation.

39 Reservations:(2) That the United States considers itself bound by article 7 to the extent that cruel, inhuman or degrading
treatment or punishment means the cruel and unusual treatment or punishment prohibited by the Fifth, Eighth, and/or
Fourteenth Amendments to the Constitution of the United States.
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FRPI =L ERT )I‘UMB’* Z AT ANE 2L UG R B LR SR
g

Vg Sl 32 [P ‘ = - 4 4ar43
A B RRT AL f G B

= ax AL & RRP (good faith) ™ L5 if § & e AR F1% 2 b b X aord 2 &=
PESGRR R R RS 2L B m D BRI E R L LRI F A

1969 & ‘&~ 3155 (Vienna Convention on the Law of Treaties - VCLT) **F % %2 » & ¢

é%i?r%i&mjuﬁvﬁ'?ﬁjﬁﬂ£$ﬁwwﬁ°ﬁ%@%Tﬁﬁiﬁmﬁ?

FOLERFENRIE B2 ERRBEFEN AR X0 FRBEGHAY fh FiEHR
BRRFRI N ERHENFTLEF FOLR g 0 DRI 0N TIEGERT
RHLAET ‘gﬁwﬁwgﬁ%axﬁwﬂgﬁiﬂgﬁﬁﬁjgmﬁigﬁ’w%@

AR BT G EE 2R SRR KRR LR N RRE R

BLo PPN R RE 22 M MRS PR MRA I g0 5 3 F ZAPM RS 0
BER T KD BHRBFEPI- AT L EHAPME S AR TR 2 F
BEE -~z TL R RA (good faith) » 1237 $% 2 6 ¢F i 22 p i o

40 Raj Bhala, National Security and International Trade Law: What the GATT Says,and What the United States Does, 19
U. PA. J. INT’L ECON. L. 263, 268-69 (1998).
41 Wesley A. Cann, Jr., Creating Standards and Accountability for the Use of theWTO Security Exception: Reducing the
Role of Power-Based Relations and Establishing aNew Balance Between Sovereignty and Multilateralism, 26 YALE J.
INT’L L. 413, 430 (2001).
42 Dapo Akande & Sope Williams, International Adjudication on National Security Issues: What Role for the WTO?, 43
VA. J. INT’L L. 365, 399-400 (2003).
43 Supra note 40, at 470.
* Roger P. Alford, The Self-Judging WTO Security Exception, Utah L. Rev. 697, 704 (2011).
% F% & - https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf, (&5 p # :2020 & 3 *»
25 P )
9%ty GRS 0 B 0 2 T4 2003 & 0 F 272
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47 ARRANGEMENT BETWEEN THE ASSOCIATION OF EAST ASIAN RELATIONS AND THE INTERCHANGE
ASSOCIATION FOR THE MUTUAL COOPERATION ON THE LIBERALIZATION, PROMOTION AND
PROTECTION OF INVESTMENT Article 18 1.d : It is understood that the following measures may be adopted or
enforced in the Area of either Side, to the extent that such measures are not applied in a manner which would constitute
a means of arbitrary or unjustifiable discrimination against the investor of the other Side, or a disguised restriction on
investments of the investor of the other Side; (d) measures considered to be necessary for the protection of the essential
security interests:(i) taken in time of war,or armed conflict, or other emergency; or (ii) relating to the
implementation of policies or international agreements respecting the non-proliferation of weapons.
BG4 & - http:/www.ecfa.org.tw/investAgreement1.aspx?pid=6&cid=19 (& 15§ T p #:2020 # 3 * 25 p ) -

49 ARTICLE 1X:2. The authorities of the territory which has admitted investments are, however, not precluded from
taking any action for the protection of its essential security interest or in circumstances of extreme emergency in
accordance with its laws normally and reasonably applied on a non-discriminatory basis.

# 4B > http://www. dois. moea. gov. tw/content/pdf/ & & 4% #ts 2 ¢ < . pdf, (S {2 IfEp #:2020 & 3 7
25 P )

50 ARTICLE XVI:4. Nothing in this agreement shall be construed to prevent a Contracting Party from adopting,
maintaining or enforceing any measure that it considers necessary to protect its own essential security interests.
#% & > https:/law.moj.gov.tw/LawClass/LawAll.aspx?pcode=Y0050056 (& 51 fF A #: 2020 # 3 * 25 p ) o
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¥ 15 %) (Regional Comprehensive Economic Partnership » RCEP) ~ (i~ & &5 % FiF
¥ 3k ) (Transatlantic Trade and Investment Partnership » TTIP) ~ 12 % 3~ T X3 i > 5 &

# ¥ T (CPTPP) 3 4 o bl B+ T g & 25 189 12 R (CPTPP) % 1 0 » TPP & 2%
29.2 EE 2GR TARL By 2 FRAEEL (R KG9 SR ELF R

51 Singapore and the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu ARTICLE 16.3 ESSENTIAL
SECURITY : Nothing in this Agreement shall be construed: (a) to require a Party to furnish or allow to have access to
any information, the disclosure of which it considers contrary to its essential security interests; or (b) to preclude a Party
from applying measures that it considers necessary for the fulfilment of its obligations with respect to the maintenance of
international peace or security, or the protection of its own essential security interests.

52 4 & > http://www.moea.gov.tw/Tse/main/content/ContentL ink.aspx?menu_id=3606 (& i il p # >

2020 302 25p)-

5 COMPREHENSIVE AND PROGRESSIVE AGREEMENT FOR TRANS-PACIFIC PARTNERSHIP Article 1 :
Incorporation of the Trans-Pacific Partnership Agreement 1. The Parties hereby agree that, under the terms of this
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Agreement, the provisions of the Trans-Pacific Partnership Agreement, done at Auckland on 4 February 2016 (“the TPP”)
are incorporated, by reference, into and made part of this Agreement mutatis mutandis. TPP Article 29.2: Security
Exceptions:Nothing in this Agreement shall be construed to: (a) require a Party to furnish or allow access to any
information the disclosure of which it determines to be contrary to its essential security interests; or (b) preclude a Party
from applying measures that it considers necessary for the fulfilment of its obligations with respect to the maintenance or
restoration of international peace or security, or the protection of its own essential security interests.
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% Andrew D. Mitchell & Caroline Henckels, Variations on a Theme: Comparing the Concept of 'Necessity' in
International Investment Law and WTO Law, 14 Chi. J. Int'l L. 93, 95-98 (2013).
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57 Article 25: 1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of an act not in
conformity with an international obligation of that State unless the act: (a) is the only way for the State to safeguard an
essential interest against a grave and imminent peril; and (b) does not seriously impair an essential interest of the State or
States towards which the obligation exists, or of the international community as a whole. 2. In any case, necessity may
not be invoked by a State as a ground for precluding wrongfulness if: (a) the international obligation in question excludes
the possibility of invoking necessity; or (b) the State has contributed to the situation of necessity.
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5% ANDREW NEWCOMBE & LLUIS PARADELL, LAW AND PRACTICE OF INVESTMENT TREATIES, 483
(2008).

60 Article 26: Every treaty in force is binding upon the parties to it and must be performed by them in good faith.
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62 See Burke-White, supra note 29, at 379.

63 See Burke-White,supra note 29, at 380.
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64 See CMS Gas Transmission Co. v. Argentine Republic, ICSID Case No.Arb/01/08, Award, para. 53 (12 May 2005).
[hereinafter CMS Award].

8 See id. at 58.

% See id. at 61.

67 See id. at 4.

%8 See id. at 317.

89 See id.at322.
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P xEFIETF

0 ARTICLE XI:This Treaty shall not preclude the application by either Party of measures necessary for the maintenance
of public order, the fulfillment of its obligations with respect to the maintenance or restoration of international peace or
security, or the protection of its own essential security interests.

1 Supra note 63.at 353-355.

72 See id. at 366-374 .
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3 Enron Corp. Ponderosa Asset, L.P. v. Argentine Republic, ICSID Case No.Arb/01/3, Award, para 324 (22 May 2007).
[hereinafter Enron Award];Sempra Energy Int’l v. Argentine Republic, ICSID Case No. Arb/02/16, Award, para 346 (28
September 2007). [hereinafterSempra Award];Continental Casualty Co. v. Argentine Republic, ICSID Case No.Arb/03/9,
Award, para 19 (5 September 2008).

4 See id. at para. 306-307.

75 See id. at para. 308-309.
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76 See id. at para. 333-334

7 See id. at para. 335-336.

78 See id. at para. 339.

9 (1) Either party may request annulment of the award by an application in writing addressed to the Secretary-General
on one or more of the following grounds :

(a)that the Tribunal was not properly constituted ;
(b) that the Tribunal has manifestly exceeded its powers ;
(c)that  there  was  corruption on  the part of a member of the  Tribunal

(d) that there has been a serious departure from a fundamental rule of procedure ; or

(e) that the award has failed to state the reasons on which it is based.

80 See CMS Gas Transmission Co. v. Argentine Republic, ICSID Case No. Arb 01/08, Decision of the ad hoc Committee
on the Application for Annulment of the Argentine Republic, para. 111-113 (25 September 2007). [hereinafter CMS
Annulment Decision].
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81 See id. at para.133-135.

82 See id. at para. 136

8 Enron Corp. Ponderosa Asset, L.P. v. Argentine Republic, ICSID Case No.Arb/01/3, Decision of the ad hoc Committee
on the Application for Annulment of the Argentine Republic, para. 353 (30 July 2010). [hereinafter Enron Annulment
Decision]

84 See id. at para.361-378.

8 See id at para.400-405.
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