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2017 4 TRIPs (g @ BRI - [DIRBE SEMmoRBIRAERIE > 2008 FFIE X
ERLEERY Apotex X HETEHIIE 2 B LR EEY) Apo-triavir HE \E % EE B -
R L SRR SR — 1+ 65 - TS SERA A ERKIEF]
fRER] - IR TERE B A LEEL B - AREET » SRRt RR(E AF
BRAEBFRE CEBENEHE RiEz -

HETRRIR RN S B0 A AR ] - SafiRiERysE S T A ~ IRl -
G BRAYHERI B DR & S ERTSRGIRAE » DURI5 IE R MRS - &
SCEHRERR B — ERA SRR I I R = BOTARE T HIDERBEE
R EARZEEAMGRL « BE  AEFFNBENLERM  HEHRTHRE
BEFEHR B RARIRER AR E BT RS LEHRN "EE.
FICRERK - fln « BEHHEAMZER - S EGTRALER -

FTET PIRITAESER

8% warivs

DL TRIPs {55 - #IE E = - $¢T TRIPs W E B ARG A ESH/NRAFEL TRIPs
55 31 {2z — (Article 31bis ) HERRSCR DT E I BIZIERRUAL - SBHIIREE A
DURARFFIMERED I B 2 F ERERRMEE - 326l « FEIASE - fitH 20 &R
A AEHATREBELENRERMRE 2R -

2.5 AT ELE R

2% - 3 - PREHNAAEERREENRER ZRE - EBEERBE - E
S RFBAB PEREIE 2012 FEERET ZMGRERSL > 7E 2017 FHHERRLE
WVE R TERAZ TS  TRE2BIMNEIDESHREERBIA EZ&# - B
KHRRE IR TR

! See Jillian Clare Kohler, Joel Lexchin, Victoria Kuek, James J Orbinski (2010), Canada's Access to
Medicines Regime: Promise or Failure of Humanitarian Effort?, S HEALTHCARE POLICY. 41, 42-44.
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F—6 EREAY

18 than T DA - T 560l7  MARA TR PREFEEN - B - 2 &5
MMERER] - FEHBFIE - fE (e BRI ER ARSI S L R ITES - 35
BEREZERANGEIURIIRSE - mEFERE I » BIFH R E
BB Z B » SRR BN A R R ey T — SRERER
SREE 2 BT R RAKEZ BRIV - ERH R A B akasway © BEE
B — AR AERR ) TREGIAHEE LT RSER AL RS2
H AR SEHIIE 2 e T LAETsm -

F—IH B

1883 FIEARERIEEN " (RETHEEMRTI/AY) (Paris Convention for the
Protection of Industrial Property, Paris Convention » fEfEEIR/AL)) B Lt
DREEEMERREN ZERES — o BAAXNNZBIRARGHK—T
EERERE - BRALE | FF 1 ZIFFEAEEN - ERANEERR
F& T (Industrial Property ) » B#GHF 2 E BERALFRES FHE  1F
ERALIR 1986 ESHEKHAEISS - 98 EERTERA 49 BERHEZED
HERR B FIRE 25 - 10 BRI RGRZERIFZ LK 22 ERF A CRHE—GHFHERE
Flifreg - *HE 2 SEHNEFE NBEREFR ZREITARE - Flan%ERUNE R
B PERIE I EFMEZ S - AEAR (F 1960 FfEER ) ~ AF (2 1978 FF
B~ Bt (21977 SFRERR) -~ BRdE (% 1978 FFfERR ) DARPSHES (£ 1992
fRRE) - 4

FTH BREREIREZRE

MAERNYZ B DR ERSBEX RN B ELFREMNERAEEFRE — 3
NEIESHEE AFEB 2RER 4 KA RFIEZRE - F2LREF4KEE

% See Professor G. H. C. Bodenhausen (1976), Guide to the Application of the Paris Convention for the
Protection of Industrial Property, United International Bureaux for the Protection of Intellectual Property
(BIRPI), 17-21.

3 See WIPO (1988), Negotiating Group on Trade-Related Aspects of Intellectual Property Rights,
including Trade in Counterfeit Goods, “Existence, scope and form of generally internationally accepted
and applied standards/ norms for the protection of intellectual property,” Note prepared by the
International Bureau of WIPO, MTN.GNG/NG11/W/24/Rev.1.

4 See Graham Dutfield (2003), Intellectual Property Rights and the life science industries: A Twentieth
Century History (Globalisation and Law), Hampshire, England.
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MBS A T B NEETT 2 & DU (B 2k MR
(Exclusiveright) BfHER 215 % - AR RERAGIBIREEFAE - XLOSHER
FEREHN B AGREEETT 2 355 - IR B RBHIERER] - SRaHt
BRI TREBRE - BihaR RIEATTENE Ll ARZEHREZ A
MREAR 3% L H A58 » ML BB (I8 RBEFIEIE A ZHETT - MIFF R LA
ANEAEREEOY FE& - BE - EXEFEAR -EHEARET > SAE
@5 - [EREE BN R IR HIEREN - BEEE 5 2 ES 4 ERE
B F SRR M DR SRR - SR AN AR ZINE - fl
HxRZE - AHEEF > ORANIRINLFE - 2 LERREATHE -

F=IH N

AR ERACHRHNBELINAARESR  TRENRENARES
ZBHIERITIRERE  BERANHEL T R EF R RS LRRI e
ARZIRA] -

FH HESAHNERMERE

EZRALHIE REFIENLR IR BEREEFEEFIERETRER " 1Y
EE > BESERAERRAEERSFERN EFFIEETE - HHREI 7m0
HLEEDE - BEGRESEESEETEA - SEHFER R EIRE
BEARCRHBELIMNREL  MEERSFRE  LEAREERGEERER - 2
FEE 0 M B F I AL - EANEREEE RSN - (R A EE -
B TGRS ST E @R ER IR - TEREL TRIPs € 27 =8l - BURER
BHAERNGI R EZERR » WL —{EFHRE -

B—IH R

AR R RERAW R B SR A BT RE D A& BN LS A
&~ BERKRAHEE  MHZEESHEEBERER A - RHZEERERE

DiBs 2 L s RIE Al AR B R ATFB 21T R » ENEHEFEHith (Mobhandas
Karamchand Gandhi ) 7} 1982 F R E4 K& (World Health Assembly, WHA ) 2%

5 Supra note 2. 67-73.



RZBEENRUEL A EEFEARFHE 0 25 - EREENER
BICAREE T S A drh A RTRERIRTHL & | SAMBIFEE 5H1EE - BRRIEES
BEARSEAERSEIRE By fUAE A RS XEMEH AL ENCHREEK
HiY WIPO FrEEREEVERIERAEEERE - NILEE 5 ARMNEEM
W E (The Agreement on Trade-Related Aspects of Intellectual Property Rights,
TRIPs) fE{HREE 5404 (World Trade Organization, WTO ) FTiERYFRIEEE 548
7€ ( General Agreement on Tariffs and Trade, GATT ) * 1994 F &+ £ [Ol&86H]

g PSSR ~ HARARNERFBEZR BT  FF FFAL ©

BTIH FEAE

TRIPs IENRFIIRERET RFREA = - H— AR TRER - TRIPs 5E
EEREAEAR BEER 2 ACEE DREFNFTA AERRGE 2R
AR BRI - EEGEMIRAARERT) - AT - EENERBEEER
HHMBBRBE TN  RERIFENZAHER - Al ERlls B - ERE
RSN RERENFFHEA - BS52 ERARFRELEREER
HENFERE B E 2 FERRT  MESERE S TRIRIES » ShR - ERCENIFRER
safAE - BHREREISE S ERES - RPN BN ERAFERE ZHAL -

HII% EREBR SR 2 SRR AR A 4 (public non-commercial
use) Z BHBILHE - AT SRHEFEPEIE - BR3E - H A NS KSR FIitiE
TR R R IRCER IR AR 2 REE T2 DR SRS E - 36 H B E
BHZFE-T

H % TRIPS 55 31 %55 { AR E (T H A B LA B B it~ & R
TERERE - EER - EERREMER SR AasRIEBEER » 5
AR EZE . & REATSER - AR REHESN 2 ER BT EEBE

% The idea of a better ordered world is one in which medical discoveries will be free of patents and there
will be no profiteering from life and death. See Jean O. Lanjouw (1997), “The Introduction of
Pharmaceutical Product Patents in India: ‘Heartless Exploitation of the Poor and Suffering’?” NBER
Working  Paper No. 6366. Center for Global Development, available at:
http://'www.cgdev.org/doc/expert®%20pages/lanjouw/lanjouw_drugs.pdf (Last visited on 2019/1/20).

" See I Jayashree Watal (2001), Intellectual Property Rights in the WTO and Developing Countries,
Oxford University Press, 320-321.

¥ Any such use shall be authorized predominantly for the supply of the domestic market of the Member
authorizing such use. Supra note 7.

® See United Nations Conference on Trade and Development, International Centre for Trade and
Sustainable Development, UNCTAD-ICTSD Project on IPRs and Sustainable Development (2005),
Resource book on TRIPS and development, Cambridge University Press, 474.
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H=% "#fE& » TRIPs 5 31 {3 h PR EE Y R ARMREZEREET - fE
ST ERIE AN EERME S TREANEA A - R ERE GRS R
BARKEDGREANEL 1S SENFREAHOG SEETZ(THE
& JEEERCEE M - MBI REEBAEE AR - DR itiFP Ik a
falfigR » TRIPs B ffaRAA -

B N

A5 7% TRIPs LRARATATAZ SR ER - I HHOstREREsR
s N WTO B4 MEEARNN WTO FinfEga MRS SV EE '
17 LHSESERE @ IECERBELZ TTEAE - Z257FEFH ° TRIPs
31 55 £ AR h FORE RHBHERE R S B A S A i B B A S IS R
SYSGEMERM R ZE  EEAE - {84 TRIPs 5 [EAFREEFEHE LR
25 BRREENHEERKE ZEE -

F=H HBES

[

=% TRIPs HEFEMUHNSEMBEER U MEIEER 2B » 2R
EES R ANENAEE LAY - 72 TRIPs e 2% BRMSFFEEL
REEFKETRMATREE  BESEFER RERSAHEESE &
T%H:"AE’%‘X?%KEEE TRIPs 3% TER BRIV - S BYE P R EE IS 3
DA SR HIS E 5 23 BRI R A S FrERat B R AR 2 S5 7 BT
BAG3#fr -

FH B

AR Rk = BUBERE Sy el B AR IR B DIA R TR0 » RERRH - &£
A AF e 4 IR EE L S A (RAERRREA (% - £ WTO Z5BFY TRIPs FimaRt 40

o Spam e - TRIPS HREEAREE 2 EMEESY  SEUMERAT S 858 H 12>
2006 4 -
" EATEE  E 13 -




{8 BlA 8 5 TR FEmn B ARG E AR - R ERAVE R T » 2001 £ WTO
PSSR REH - SRFEDHPAREIR &£ B RN E LR HIE
FFEED KEURET 2001 FIRE 91l BEREBKIEF (anthrax ) T > ARG
BIEHR A4 SRR (RER R (A BEEESHANSE - @REL ' Hig
TRIPS B EHNHEAETS (AEHIEES)) -

S E = 2 ST B BIVUR, T IS T SRUSE] - 75 REE AR AR am il
HERE HBEESTEERUAHBAFTREENBELEIE E5F K
IR HFEFEZ (REI A RIHBFEERAZREXESFENE - RNE - E55 =
B — P ie R AR S FREH N N R 2 S8 B KR EENE
FIfREGZEER RItARAMIEE SFTERNESERSNNRENES Y
S - VR EN BRI AR S E R IR RE R T s
B {EEFI%EJ%EE%G%@E’\J@%%?J FAFEEEY R AL it - PEIIRRIAE
SHZOERS  AREENERERET SV EEAGER - RFAETSE
’z}#\fé‘ﬁi’_—‘EZ%SE » T ERAI R P #E{E TRIPs - SE R E ETRAIZEEMRE
FEFFHH TRIPs BUHE R SRS ZHE « MU TR A SR 25
NEL 0 B SRS IILAT 5 -

FIE BB EFIRE HE

12 8 {EFE 357 DS36, DS50, DS79, DS114, DS153, DS171, DS408, DS409. Available at:
https://www.wto.org/english/tratop_e/dispu_e/find_dispu_cases_e¢.htm (Last visited on 2019/1/20).

13 See Winston P. Nagan, John A.C. Cartner, Robert J. Munro (2016), Human Rights and Dynamic
Humanism, BRILL, 784-785.

14 See Beall R, Kuhn R (2012), Trends in Compulsory Licensing of Pharmaceuticals Since the Doha
Declaration: A Database Analysis .PLoS Med 9 (1): el1001154, available at:
https://doi.org/10.1371/journal.pmed. 1001154 (Last visited on 2019.1.20).

¥ SREEAENCHRSERESHEMEERAIES - 2BEIE - TRIPS BERNTRREREF
Hom HFRFEE C DHREER(RIR » FIEOESEE R > 51 0 H 227-229 2004 £ -

' HISESHEGBEEERT  REEHEEER - EEFSEE CREEREHNRES
EFRESR N4~ 1] - See Peter Sutherland (2005), The Doha Development Agenda: Political
Challenges to the World Trading System — a Cosmopolitan Perspective, 8 JOURNAL OF INTERNATIONAL
EcoNoMIC LAw 2. 363, 363-375.

17 See Carlos Correa (2002), “Implications of the Doha Declaration on the TRIPS Agreement and Public
Health 22 Health Economlcs and Drugs Series, No.12. Geneva watzerland World Health Organization,

18 .all countnes must recogmze that there are many people in the world who are unable to afford needed
medicines at any price and under any TRIPS-related solution there would still involve a cost. See United
States Trade Representative (USTR), Paragraph 6 Of The Doha Declaration On The Trips Agreement
And Public Health, available at:
https://ustr.gov/archive/assets/Trade Sectors/Intellectual Property/Public_Health/asset upload fileS11
_4113.pdf (Last visited on 2019/1/20).
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TRIPs fAE SR 31 BRENER= HERE TR B IEsa IR AR ] - L2
AT HISE SHAE » BN B AR AV IS E S B N\ BRRE REL

"R ZEE G R TRIPs (R I RIREABRAANEE - AL 2002 FFRTRAEE
BERE - ) VERLSE - ARFIRKERRE - AFTREASERRE - HER
A BB R A SR A FF K Z B BIPR E F O L8 -

FSHER - R ESL PR EE HEREY RS REFR A T K
() SAmssElET Al > W g BRI I FRSean » HFRZ AR
TRIPs {7255 30 % : T & BB A IS AR BRI S AR AR Z 15 - Higkk
HIBISNREA GEEMIEE B (F AR A B RURBEFFRAZ GETRS  Hk 5
BEFR=INEENR - ) PHREEASITSERES AR S ERARELE
A - BE—FEANERRBHISESNER » ST ESRERERE - 257
FE4E  HENE O ENZE N B MR IR A HE L HE-

21

EREFESCEN R AL 5 7RG PRIBUEE » SRR HE S BIRE FTAER TRIPs
HTESE 30 ik - REFEABGEREHN i AN REFNRALE  NEEA
DIRFR B N A R o R H B e BB B ERL » FAEX
RELETTSS -

RS FEIARGE BB UV A S E A FRE R A A ARIRUR - (R B SR -
ERSBEANNEE S T ERITER > ERTIFERRET S BB
RIEFAIESN  AERHOGRRZFER - FRERFIRME - a/fErvE - AR5

9 We recognize that WTO Members with insufficient or no manufacturing capacities in the
pharmaceutical sector could face difficulties in making effective use of compulsory licensing under the
TRIPS Agreement. We instruct the Council for TRIPS to find an expeditious solution to this problem and
to report to the General Council before the end of 2002. See World Trade Organization, Declaration on
TRIPs  agreement and  public  health, WT/MIN  (01)/DEC/2,  available at:
https://www.wto.org/english/thewto_e/minist_e/min0]_e/mindecl frips_e.hum  (Last  visited on
2019/1/29).

20 Members may provide limited exceptions to the exclusive rights conferred by a patent, provided that
such exceptions do not unreasonably conflict with a normal exploitation of the patent and do not
unreasonably prejudice the legitimate interests of the patent owner, taking account of the legitimate
interests of third parties. Supra note 7.

21 Supra note 17, 46.

22 See Communication from the European Communities and their member States to the World Trade
Organization Council for Trade-Related Aspects of Intellectual Property Rights (2002), “Concept Paper
relating to paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health,”
IP/C/W/339, available at:
https://docs.wto.org/dol2fe/Pages/FE Search/DDFDocuments/70701/Q/IP/C/W339.pdf (Last visited on
2019/1/29).
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AR TR ETET SR E R S P EIR A SR K IR ER] » R TR 2002 FHTLA
RHEARATT ERIHIR  REBEF S AR ZERRERA e ~RPEZR
% o 23

* o WMEERGEZIEE (A ETEE)

IENECEE R A N
| ERER
BABE -
g | TS| EUESAE | Ei%iz:% WEHER -
| T osMER | EEeR | RE | mEmsER
TR
| Bl
MR | R EBSHER -
31 1% | Tl
!\% g | matEl | | e | T -
e

HISESHRRT AREER K L EHEE - TEFRMTEIREN > BREA
BIFREACCE - "IEABUEAR TR BAERY 7 AR TTRAB RE R R Ry J5 0y
FEERFI R R RZE - AR » BUAIEREY TRIPs (€5 30 fRAVJTR - HLUE
PRS- GEITES - B A REA BRI ERET A FHEFEZ
ARz - BENS IS E SEIFEEERD s iR B ST LER
HIEESH TREREFTEZEE TBELSFNRIENKETR SINGER A
W4 BNERESEHIER 2 TRIPs BESS 31 frZ HORG] > DUK 2005 47
TRIPs H{EMROL » R AEHSE S AAREEEL KRR TATER -

FUgh EHEEESK

RIS ESHFY TRIPs AN EE HRIFT B G IRAE RS - 3K
GERERNE © RS RUEFEARERENITE - BUEEAERERH
SEFIEH TERNTE - ARERBOT  ASBERERET 2H5E  E5H
IEE S RAIRBITEReE - AE TRIMEMIBES 2% BIRE LIVAR

23 Supra note 16.
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HFEETEENEET » EEMSE S UALEERELHER - I TH S
HEFR/NEAE - TRIPs MERIFEEEENIRE -

FIH BTHHRESBEAERAR

TRIPs ZHEEEpA 2003 47 8 HIERWKHEMEEIRA " H{THIS TRIPs fiE BN
HEFEFTSHENEERFE (Implementation of Paragraph 6 of the Doha Declaration on
the TRIPs Agreement and public health ) » fEFEEITIRE | ¥ » FAZ T EEETH
BEYRFLAZEE RS TRIPs 55 31 75 ;2 HOIRRS] - BUEHHadHE s
HEYy PRGN G - BHAER  FENERMRE - AUNGHUE
HEEE R T LGt -

BIH BITEERASW

1.58%5 " B8%% 5, ( pharmaceutical product) | (GR:EZE | Bt (a) F55)

HIG (T (T EE B2 55 F| B8 %2 . ( patented product ) S¢S FI|BUFZ ( patented process ) -
BENERMAREEMHEAREEESE KBTS A LG4 E (public health
problems) # - KRN HFFEHMABE LA FE AR AENEERENE
L SRERERIM L BREEY  RREEEME TR RERFE - 2

2 B Eg 7O 8H (eligible importing Member ) 7D B & (GREBESE 1
BEE ) FRELAB )

SRR AL T EEE - SEAVIEE | BEAE RS HIE R R R R A A ER Fan

2 Letter from the Consumer Project on Technology, Oxfam, Médecins Sans Frontiéres, and Health
Action International to WTO delegates regarding December 16, 2002 Chairman’s Text for “solution” to
Paragraph 6 of the Doha Declaration on TRIPS and Public Health, available at:
http://www.msfaccess.org/content/letter-cptech-oxfam-msfand-hai-wto-delegates-regardingdecember-
16-2002-chairmans-text (Last visited on 2019/2/2).

35 See General Council (2003), Implementation of paragraph 6 of the Doha Declaration on the TRIPS
Agreement and public health, WT/L/540 and Corr.1, available at:
https://www.wto.org/english/tratop_e/trips_e/implem para6_e.htm (Last visited on 2019/2/2).

26 Supra note 24.

7 BTHISESEREE S 3 (note 3) P FIRE FIRA G AT S HIFTERIEHED
FREEESEES, - BZANT BN - B ~ EERFIBE - ok - FHEE - 2500 - VAR - 78 - R - K
B BEE - B8AF - HE - BAE - 75 - A0ER - W5 - e - I - B R - R
B -
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SERRIERIE R AL E £ B T - BUEERE 1) 2 FHE RN AR - [
B FDM{EEREEE% (least-developed country member ) 2853@4& >~ #EL 16 5
PE AR A LAB ARG 2 — © H— R BUZEEFT (pharmaceutical sector )

AffEBIEERE ) (manufacturing capacity ) ; HL " BEMFERAREERET) » HEE R
DB ER - EREERHFARGEES A REEERSEIERE - M- H
I EEERZIHR L FEEAKASBERENGEHFTSALERN (made a
notification ) B EFHMNENEFIVHLUEORES - FIFEGER FREG
PEHRRAEE SN A E SR E&E A (in whole or in a limited way ) -
ENBEREEEE HBERSESNARIEEFARSE Y BIIARENRE

—7{%1:%"31

JENFRRBAESE AR (RBE 2 HFE@TH)

AEBELLW TR E  MRUAS RS 2 BB EN S BB mMAHE
HERHRAE - T ERA ZATRESRMENTRRERHEGIESE  BITR
B TRRER AR R AR AR FE - HLE ST TREEH
—EET TR -

A MCAERAAE (CRRS 2 B3 (0).(c) TR

H O e S EERA TRIPs BEE DN FPHIFE REEEaHF T AZEHE -
sk - B 2 BELLTE - 8E - ERTEIME - A RO U B At
RS- E4h HO S ERA E S BESEERHEENBHRIET IE I8 ®
HE2EEO - WHARTERSHERAEAFE T R ERaHRIER 4
B BELELRERR - 118145 (packaging )~ B (coloring ) ~ 3554 ( shaping )

% (EERSER ZAE S BN LB B% - See United Nations, UN List of Least Developed
Countries, available at: hitps://unctad.org/en/Pages/ALDC/Least?20Developed%20Couniries/UN-list-
of-Leasi-Developed-Countries.aspx (Last visited on 2019/2/4).

¥ EAEE  WIO PHISE S FREERSREF BB EFFE 2 EEHR - RIERSE
EEEEET SRR RSN G AR RS i - B & SRR BB EF
I » IMEE T HERFHHE -

¥ SRREE  RBELEFIE T 201 FEEFFAEMELE  SEMEERAT $ 175
HA » H 59-61 2013 5F -

N FERFEXRPEFERTEERRE GRS R T EHati O REE L | T -
LENHT - QFF - BIDERE - fufgEns - 1IME5E - BRI - R - BTARE - BrE4E (Bl
ER AR R EBFEAREEEORES) - T8 - DIEY| - 88 - BE - #F9 - 255 -
K& - g - 272 - +HH - MhagsAcoR -

15




% - AR ER (1 CATEBISE, WTO RUaS iR B AR 2 MBS ) G AR -

5.f{E€<% (remuneration) 737 (855 3 Bh)

APREZAER TRIPs IHESE 31 35 h SAEBLAMESCHE - WLLEFERE
HYOgSHEEEOEBHZ EEKY  INBFEAEERES - IEER
BITRRIARERMETR "HE ) IR T EEKE ) RERE -

6CRTEONGREBF AL CEE (AES 47D

G B RFERIEE R TR N 5 R AE 1T 2 S BRI - CAE i
IHENZE LA BELFHO - EEETRAREFEEE A REEEN -5
EOEBEAHETRRSEERZEEMNIT AR EAERT R &
ER B BREMRIE g B2 R AR SRR E Z PR R AR B igeD -

TR HEEIFEE (AER 78D

e TR Rk @ (% ER G SR A B R EREENF 2 Kl sat
JEEE  DIRRA iR A E A E 5B/ B PTiR ZIRVRRE -

B=IH EREH

EEHITHIES A AREREHERE - EEERNEE - AR
2 e R PR E TR A EAMES S T -HMEEHEEEg TR &
A1 K {F Carlos Pérez del Castillo fhE R T —RI EREEAT » EHEREOA LK
T B H DURRIPIRE S O~ B PRI S B E e B e R R M AR 2 BT - &
RER I SFREHO 2 BESEARENSER T - BURERELE - BEasliE
AR - BERRIRH AR BB LS ERIMEER BB ES - 5—AH E
FSEFIECIHEEHSERMAERAFIE - BE - EFERE B, M8
HPFEHEEY  AENELS  BRHMARE R ENPFE K ZERENEE LT
RIBABEMGRERETERH -

2 FrERR e o $EIEDAARBAEBRIE -

16



FTREBHTEAFECHIBEFTEN BN EFERRENER R HIAEN
IR EFE - PIENEER A AERRHARIER - WIFABRNEL—E 78
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Z—H0 » FEXs TRIPs WS R BE5Y » M4IA TRIPs T AR+ »
EXNEE R H AR E g8 TRIPs MERUIFHHEFREHZN » HILSRAL
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PSRN REASHIHIR ST - VTS 0 ERERILARAIRY -
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5 SRIER  SHHERALGEBRT WA —UBES SRR RRAZL - B2
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# hEERCRHIZE - FHERETS WTO HISEIS S S B Y ISR AR T/E (ST
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SFFIH  TRIPs B 2R L

2005 £ 12 A 6 HINEHEHE DA TRIPs FEREE L ( Amendment of the
TRIPs Agreement ) *® o SE{ER N R FAZEIREERE @ EERITREEES
TRIPs 5% 3 » Ay 7 A ES B SGRBERIFR AR - BT RERLER
2 FENRRERE  ERZ2ER Bl RESEN RIS PRt  JIENEERE
RENEERSBERRZRERCPITRENS  HEFE R CH B85 T LR
PRz DAMET A= B TRIPs {8 31 Rz 1 - %

RERT - ATEBIROCRBITAZEAFEET TRIPs BiE55 31 ke 1 A3 8

% (waive) [EVESE 31 1755 (AR T EHAFEABTIBRA BEES ha" 1

ERES e MUBELES  ELgERERKER  HUEEREHMU

R EARR B IELAM G (annex) TR - 1R - BEEAETIEF0E A DU SR
(appendix) FRFE » (TEEHTARR S ENEEREHER AT EEH-
AIE BEGAHRSEGE TRZ 8T e RERIERDH -

= ~ ELEHERARE E R TRIPs ~ BT RRH TRIPs SEMRL 2R (AXHETT

g7 )
el HENE TRIPs | $TR | TRIPs EEHEL |
% TRIPs E% 31 | 31 1% EIEZ 1A |
BT E B0
P WEORoRE | B BIR@ |
B = - =
® | EmEasE || g | o RElE
T | Fh " NE L2
N By REE | B18@ | WS BE |
- EOGEEEE | FEE | B 180) | HES 1)
ByEELE TSV e | W | K
e
s | T ORERARE | s | mome) | HES2%
BB g
% EF = %2%‘
ek TR RAE | (C) B2 2 B(b)

3% See General Council, Amendment of TRIPs Agreement, WT / L / 641, available at:
https://www.wto.org/english/tratop_e/trips e/wtl641 e.htm (Last visited on 2019/2/15).
3 [E)EE 34 0 H 9-46 -
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W51 FREm TS AHRE | F4E | WHEE3 45

ZRMERCEBBNIREER  BA=SZ "G BEIREZ (accept ) » (%
MR GEMELERY] - g2 gEHFTEEEGRIERE ERZ
& - “RBEZGBBRASYTRBEZHREEZ#Z R - BEHA > B85k
—RF* 2017 £F 11 H 30 HFTEL R - ESEHpEuE BT 17V RE
& HEIELH A 2019 £ 12 A 31 H - 20174 1 § 23 HEX » #2228 8H
BT =02 o EXHEZG RN EESFE(ETE2019F2 H 28 H )

B2 g AECSE 100 B - YRERZERZ O > ST EEREBRI AR
ZHEGR L A GE RIERMER URHISE SRS LSRR E
Dz -

B = - HAICERWER I 2§ SO HE (REAEER | RERHAKHE
%) 43

World Trade Organization

TREPS Agreement: }
B WTO Members yet 1o accent the Protocal Amending the TRIPS Agreement "
B WO Members which have accepted the Protocol Amending the TRIPS Agresment

40 BEFA{A] T 1R | ISHE(ER T » 208 hups:/www.wto.org/english/tratop_e/trips_e/accept_e.htm (Last
visited on 2019/2/15).

41 See WTO, WTO IP rules amended to ease poor countries’ access to affordable medicines, available
at: https://www.wto.org/english/news _e/news17 efirip 23jan17_e.hum (Last visited on 2019/2/16).

b See  WTO, Amendment of the TRIPS  Agreement, available at:

43 Supra note 43.
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FBAET 4w

EHISE S K - SUTHE BRI E R BERRETEE - A5 AR R
SBESHHE T S ESHRAREEEACBRENNS £ KX EEZH T
ZH R R AR - AR S - F A BHEREE L E S HE
ZEE - B _E o RE B GEEE o UT et

RAY L

BB A A S SA R KBRS ERAZ T - B EEOREERE ST £
EBERA BRUESEFEY TREERRAENEERS - HEREUT
% - BEIREER - 3 LA - BUE - £ > BT e an SRR EAES
P—EHBEUER AR ERAEIEREERE (stategies for price
discrimination ) » ${ R EAC A KEZHEE A EEE - “1IHETTE R A& E
SEE KPR ZOHEE AR  TTEEEBRBAEEERER K ERFIEEEIE-
HEEEE KPR R ATREE A F{TH# A (parallel importation) % /5 2\ B {E&E/KF
B L ERBRAVE FI R B o iR E T L HER B B DL BV BIFR S E R R R
R - Bt RESER —EHRENREENRERFERY — - BELEFIRER
ETE BRI TRAER R KARFEOERE RN A 4R
HESRFIRERE LT ERR - FFER KB FEL UL EREMNTE  TEREE
% » FORERSIALT  EEEREEER Lt PR AR E
PR ©

2.5 IME

TRIPs 7 E (EERE T B ERRE L REEES . TR SERERABNE
LN EREIREERRTT - (3R] LA TRIPs {56 RARE HRE B SR LURERNE

4 The National Board of Trade (2008), The WTO Decision on Compulsory Licensing: Does It Enable
Import of Medicines for Developing Countries with Grave Public Health Problems, 19, available at:

%201%C3%B61%20immateriella%20r%C3%A4ttigheter%620-%20TRIPS/

Rapport%20The WTO_decision_on_compulsory_licensing.pdf (last visited on 2019/2/20).

45 See Rafael PinhoSenra de Morais (2009), Compulsory Licensing of Drugs, Parallel Imports and Price
Controls, 27, available at http://www.webmeets.com/files/papers/EARIE/2009/467/article3.pdf (Last
visited on 2019/2/20).

4% EEE 17> 5230
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FIEZ - BIFEE TRIPs-plus - R E HEBTENEHHE S E (Free Trade
Agreement, FTA ) » BRI 301 {651 ( Special 301 Mechanism ) Z[H&E - “"#40
FTA [&FEFIRE AN EEREAER (clinical trial ) ERIE5S 7 HEF | - B HRGHE
% » WE ERCREERUGAEREIE - AIVAEFRETIERGE - HERE S
SRR - MEEREITER S HNBLIER - B #% TRIPs BRI I 5
HIFE R B I FE 2R - I KR E NG EMERAR - RS2
WTO 2 g sk A oakl ek & BB BN B &R I S B3 T E sk
SR o AILEMEREZHEE S §EREARASRBENIIE BT H - 785
ik - S50 CHRBEFZNEN G EAAEEREREE TSR SEEs
IR SCFRIERARE -

3. BUEHE

SR ERIE A S BE TR K EZR BN T BEREREE S A ZMAEZAR
ERIFIL SARADRBESTRE - BREMEEER - HETEREZRER
REIEFTEN > A ZHF TREE TR REEARERE S E g
BN Z TUARE S BIEEA AR E TR Z BRI TARRIRAEHE
DAEvSReEEs, - B - AR O SEA RS EAERE B A HENEEEmAR
HHFREAR > MO EEETERBN KB EFEA « ERERES - R -
FRREEE -

B BRABISRE OB AR - FINFREEN AR AE AR - &
ERERANERRE - UEAREHES R > S THE

I - B eREE (ALETTRHE)

e T AR

47 See Bryan Mercurio (2006), TRIPS-Plus Provisions in FTAs: Recent Trends, Regional Trade
Agreements and the WTO Legal System, 215-237, 232-233.
48 Supra note 39.
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E2ERALIA0 TRIPs 53 RiIRELL TSRE = A B S 20 E T e R E
o MARESMEE ZHE - e E S EEREEMIEFE AR AR - LERE
BRBFER  REERAE SRR AR S B R S E s e T 8
HISE SHIHER T 7 REH5E - 12 2000 £ 2003 i - EFR 5B = K EmIIAE
ARG FEXRERBHER A EE T - AR TR T HISE SRt
Rt o MR > DAZIRZR M RRAVEEIROCRIL P RY FMEERIZER -
2000 £ 2 2005 FHYVER » HERERAFAR > WESEES - SHEPEE R
HINE » BABRRERERELRFIREIIAZIIRE -

P BEALES

A ISR E 2 B ARG ETREE > AE T S EEEARR S A S
7 - BIERE] T B E AR & SR & EABHIDEA B L&
AR E S EARER - AERRBIIA RS R EER N E—ETET
aflE 2 Apo-TriAvir Z & 578 Tamiflu 2 MI{EZEFIEFEL E & 2005 /7% TRIPs
WEGSOPRIR » AR5 RFEWE TRIPs foiE $ 7 B PERE B i B 4 s
HERIREE £ 2 B RS - E AT H M S EE B E LRSI AR 1L 2
W EL AR A (4 S B R e A R bhs -

S8 5[F—REEFIEREL TRIPs F 2 B B2 s f i 2 B

A SCEE B B HE oI 2 RO - B R TRIPs SEMRSOVEERTSE - BA
=FHE TRIPs BRI 25 EE - ELERRERZER - GEBATHEEREE
K REWNEES " BRBEEERL B - LEEEBMR RS TRIPs 3 E{FR X
Z[EIRERE » BT RETRES -

FHIE ERE Apo-TriAvir E— IS AR At EHE (CAMR)

1B

M FREEE (7% : Médecins sans frontiers, MSF ; 3t : Doctors Without Borders )

24




2004 FHEE T INEA RSN E] Apotex ¢ A HAE RSV
SR ETEEEY) (ARV, BURAEEEY)) » Apotex HIFFH —EBRIHEF =%
G : HEEE& (Glaxo Smith Klein, GSK ) - E#¢ (Shire) PIxH EBERBE

( Boehringer Ingelehim ) » 43 {3 B R EEF KR - BLEXL 2007 F 7 H
17 HiBA WTO HALF5H TRIPs DUEE B2 58 fFHE /7 UM Apotex 8435 ~ 4
£ TriAvir- (F [E 222 13K BN 6REEY) Tridvir B E RN E ZREE-
K Apotex RIEAKZER » EXERANE RBUNNES " BESEHES

( Canadian Access to Medicine Regime, CAMR ) | EEIIE A% Apotex £ EE
IR - SIS A REE) CAMR - i Apotex FERREARTISEREE T
DR S R - FEZER WTO IBRHBIHCAS TRIPs HES 31 (K5F
(b " ERZEEN ) % THRIIEAER WIO HI8HREREL I &
5 16 26 ELETEFAREEY) Apo-Tridvir 1t 2 FHMH O ZELE -

2. KBV

(DI ARG EE LR RIREHIRE — " BEER RS (CAMR)

2003 £F 8 H WTO FiEETHAR - (FRELBHIEGEIHERRL - $ITAER
Wi - BRI REAL 23 EERERE R EBIFIREE ORERL -
HREREHZEREFESFTEKNE LR ST AR EHE LRETE
BEMISHIIE » IS ABUTER 1EE B ESFEU R RmERELE - B
BEE ISR (CAMR) -

BRI CAMR {7 TRIPs S ER L2 Ki8E - 65— BLERTT S » CAMR $t#f3E
D& BER 2 G AFTRE - BR 7B S BIER AT Z(RERRBERS - PFHEFEE
KEMEERERARBHEBFRABELRFRIE AR EF=_FERIAEM

4 zidovudine, lamivudine and nevirapine.

0 See WTO, WHO, WIPO (2013), Extract from the WHO-WIPO-WTO Trilateral Study the Paragraph
6 System : Special Export Licenses for  Medicines, 3, available at:
https://www.wto.org/english/tratop_e/trips e/who-wipo-wto2013 par6 extract e.pdf (Last visited on
2019/3/6).

5! See Government of Canada, Canadian Access to Medicine Regime, available at:
https://www.canada.ca’en/health-canada/services/canada-access-medicines-regime.html (Last visited on
2019/3/5).

2 E)E¥F 26 -

B [EEE 27 - FAMER B SRR e EREE % ZFE# » See United Nations, LDCs Identification
Criteria & Indicators, available at: hitps://www.un.org/development/desa/dpad/least-developed-country-
category/ldc-criteria.html (Last visited on 2019/4/10).
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CAMR - ¥ Pt =%+ » BT EEREER UM MER LN ERH L NTEK
ZBREEL AN EARERES] - FEEE®  CAMR T AEREONFEHERNL WTO
KA BEDSEEAKESIEZERELHS (Organization for Economic Co-
operation and Development, OECD ) N2 B B2 ER 2 B IR al#H -
% CAMR F;R T B{E R CAMR HGIF &SRR EESL - 5= SUREmS -
B BERACEN WIO BEMNSABUTER BT TRFIIRE - MO &
TR B A o 2 BERR VR AR e e A G DL RS - BRE B A EUEE R
ZOOEITE R ZHE -

Q)EEEE RS CAMR i SEEE

PR R AR R EEEE - AP 2 B0 H B =5 E H A BRI EE T
fH » CAMR #& TRIPs pEURMMART S - FEKRERESHER TH
FATHR BRI AR FRIE - “EEE 2007 7 A% WTO 3B E 2008
F 9 HAPEYELE - TR T 8IS » o - ERLUN  BliE T
AR « EER - EIEA VIR S5 A BN E 2L - [ERAEERATA

HEYRERAEENERIS B AR ME BT A EEAEEERIE AT KERL
RTINS A RRE - %

AR RLEtAE R [ BRI AL HE — ENRHE AR RS E
SHREE ETHBEEKXERRASELBZRNER - ER&HE » BHEamiE
FIEFEFRER TS - RERB A ASARE R SRR HIRAT - &
ML IER S R A (E S - BIRERUSATR SR AATRER - IHEER%

IR A SRIRBUF BN WTO - $E— KR E VSR I AEERZFH K&
BHIATTERFIIREFRERE D - FRERRERR - FaFREZH5E - [F

54 I'E-—J-E_:_I 30 -

%> See OECD, list of Official Development Assistance (ODA), available at:
http://www.oecd.org/dac/financing-sustainable-development/development-finance-
standards/daclist.htm (Last visited on 2019/3/5).

% EEEE  BLEREAIEHNEN B SR ARENANE  MAEF%ER e &2
B 4EE - (LREFURBSEE 2858 | FHZEAFSEBRIEDE - BREERMHFHT
LB - SRFIRE TR R RS B B » TR -

57 See MSF (2006), ‘“Neither Expeditious, Nor aSolution: The WTO August 30% Decision is
Unworkable,” An illustration through Canada’s Jean Chrétien Pledge to Africa, Prepared for the XVI
International AIDS Conference, Toronto, Canada, available at:
http://www.msfaccess.org/sites/default/files/ MSF_assets/Access/Docs/ ACCESS briefing NeitherExpe
ditiousNorSolution WTO ENG 2006.pdf (Last visited on 2019/3/5).

38 Supra note 49.
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... % BHRFEANRERE  GE AR ERRE o - LRI IE AT
RIRITH - %

BEAR  BELXETRMEERSEER  ATHSHRZRER N ZE S - ROA7E
HHEE T ERRRER - TRIPs BES 31 fRZ | A CHERARFEEENL
SRR ER L T TRMEEATS ) CHIRFURSHEBESHHOZ AR
SEATEFEA - WCREBEGEIES 31 -5 2 HigR LT 2 [FRI - RELyER
GEREEEN - EASZIFENM: Brys At HAVERS: - TREER I
FEERT - RAE - EEEHNEN "RRBEER ) 2 BRI A EEIERE
RESSH  SRAT -ERTFESAE > REASOH "BERESEL ) Z8E
FRATF T EET FE

BAE TR E - RPEVEVRETCRBATITRER - KRBTt fEH
{7 ~ TRIPs SEERRSCRIT RIS - BUTRRRG TERERSEHE - AR H
FINBEEE NS E SR FIR A » A0 A2 _EMENNFE 2 PR SR BERERIT TBUA
72 - [E]H TRIPs HESE 30 R 31 R T EAFEHE T MIFRHEERIELESL
HEE - AHRES Y% 0 BB L TRIPs BESE 31 RIEAERA] > $HHARE
A RAREEY - KR (FIRBEERIRE) NE - EENERE BN —EEE
FRIIZRE - LU 30 (RIERBITRB ZEER - WHT I HFIHEANZ EFI LAY IE
Bl - MR RF T RE - S USB R TIRRIEVR - EZER TS
HIEZHE 2 [FIR - BIRErRES R EFTREYNIE L - ERESEREAEVNAK
MR -

FH BT TR AEMIZAE Tamiflu X
LB A
2003 FF £ 2007 FERY - BEIMERIHREE RARIE HSN1 SRS (FS - WHO & Eitl

LRI R R SRS HIEIR (Nis) » HLEERIRERH BT e
Rruigay - DUBEIDT R BUR - O BRI T TS b FE R

59 Supra note 56.

8 BITEIR@EE S NERESNE (FRATERGEEBERFERE) BT - 2003 £ HIN
KIBELIE - £5 28R4 15 BRERG - 7 604 f%R G » Hdb 357 B RILTURE > BStFEiE
59% - SRELEBREFESE CRAEEEFERFEHZ) (2012) - HSN1 JFURAER -

61 See WHO (2006), WHO Rapid Advice Guidelines on pharmacological management of humans
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HE {54 F& : Oseltamivir F1 Zanamivir » &3 EAEETER 2R B
PARESEAERY) » B2 AN | BRUA B Z/NE B - TTRAE Rk 2 BB N B A
BRZAVHR - &FEtHE T - AIEBES RIURESR - HER GBS
LL Oseltamivir Ry < BRI - {EETn L& K X% (F. Hoffmann-La
Roche Ltd. ) Fr4zE ~ SIS FREER|— v ARl (Tamiflu) - 2 EBT FZEER 5]
230 BRI UM REER TS RRTFABEERIBEY ©  ERR 2007 £
JIBERHEEBEIA 10%HI NOHERE - 581 2005 52 10 A 17 HEe R K RS
BTSSR — S BTG - BERR - HEFRRENE CRAESE
EFEERERE) REESEEMER (AREME) DeBBFNESE 76 &
5 1 IERAEL » PARFE TERERER ) 224 BEEEFREMERGARAE
FIRBEA - R KEER SR G @ IR BEHE 2 H5E - BEER AR
FIFAE R A BE  RAFEFIES 76 175 3 H=(H A ERHSRHIMUREEREE
EFITMARF T ERBER  FEHERER » 2005 F 12 A 8 HEMBHIHMHEA
BRI - HRNEMBEZ A MEAFYE ' FEERESER Y E
SE BT IR B A T e B R R T < B A FiRsE - R EI R ER -

63

2 R

HR—EEEETRENS THRRSEN BRGREEEF - FRZEF =
H—-EARELAAE H - REARPINERRSEN R ER FE& - sURE I
S EZERANRE NRIERRGIIRE 2 205 R Rt HMEER 2 56
SRR TR ER R T RS A E  BERARRRERET  REIANSE
e - B REAFEARFIREZIDE - MERBNIES 76 R - Fies
BRI » TREREE LA R4 H YR SREAMIHRRE - e ERFHERERSUESE 76 1R 12 2011
- IREEC & TRIPs e ERCREERE - i LA E & HAVFT B .2 58]
RAEREFFTESE 90 ik ~ 3B 91 k> BLS AR » LIRS N BIORETE
o

(DIREDREHEFIE— S FESE 76 17

infected with avian influenza A (H5N1) virus, 45-47. (Last visited on 2019/3/7).

62 rojiiEk (Tamiflu) 2~ BFREA BERES EERIZRHAFMR/AE (Gilead Science, Inc) » HEEE
YR LR ER IR RBERG AP - BUGRORE » OfttaREA - BEE31 - H 77 -

8 ZEKCEREEVERTERE 94 F 12 § 8 HEVATFESE 09418601140 57 -
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A SRR BSR R I
HTERREERL ) TWEAEIFERIER ) R T FEANGUASE A
HIEE EHARMO A RE BRI | =B T 51555 - FerE /Rt
BhE RHFEREABETEIRABEZASESER - LERERER
TRIPs 525 31 RAEEIRA  ABHHEDT

HFLES 76 R - CREFERZ ZHRENSE 1

72 U0 ~ EEEr B FIASE 76 {REE TRIPs 25 31 (REEAE (A ETE

)
KR | RIS 76 1R TRIPs 35E 56 31 5% st
BExRZEEBR national emergency
e other circumstances of
extreme urgency
W NIS ZIF , .
public non-commercial use
EFEH
the proposed user has made
) efforts to obtain
2T o . —
N authorization from the right | FEJEE TRIPs {55 &
SE PNV _
- holder on reasonable % MEHERE
H 2 SRRt . ' —
e commercial terms and =B - BEAS
AR By o
RO conditions and that such ZIFEFIEREE
SE g
- efforts have not been TR AT -
successful within a
reasonable period of time.
any such use shall be
: . _ BERRERY 2011 &
YFer 8 | authorized predominantly | :
H B e DAt IEZFESS 90 6k
PR — " for the supply of the "
o FEBIA 5% _ %91 RRALIHE A
Limitation domestic market of the
ZRE =2 Ry B2 5mHlH
of scope Member authorizing such
HIREMILRE

use

4 RENER A LIBGIIERS - TIbL TR EE R -
5 FERECEEES TRIPs BEHRSC - 2011 FREFFE - SRFHZERIEILAEFESE 76 FRoltk
FTEFESE 87-89 4% » FIEEHACS TRIPs i€ » MIFEFENGEN R " BAIEIE
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T EHREA the right holder shall be
JELSEAFIFE | paid adequate remuneration | B TRIPs 7 E A =]
ABE 2 f#E in the circumstances of % REHENEAD
% B each case, taking into MBS ZENE
B > HEF]E | account the economic value | FEAAHFTHIRE -
BEHREREZ of the authorization

fHEE

QERFEH —BRBSERIEE

B e ZBEUT RS HEESEAES c /> EREXRSFERL IR
ERBEREEFEESAE MRE TEREEE hEEESEE ETEHN

neE | BRBSE ) BBEER - &EF HNL Rt ErTRErE R EE
ERPEMURSESEREFHEHINTE ERESEN ) e AFE - 5

HEEHTTAEM REZ THN] AR EREAREERE ) 61 TEREE
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7 Each Member has the right to determine what constitutes a national emergency or other circumstances
of extreme urgency, it being understood that public health crises, including those relating to HIV/AIDS,
tuberculosis, malaria and other epidemics, can represent a national emergency or other circumstances of
extreme urgency. Supra note 17.

8 patents shall be available and patent rights enjoyable without discrimination as to the place of
invention, the field of technology and whether products are imported or locally produced. Supra note 7.

% See Johanna Kehl (2002), Trips Article 31 (b) and the HIV/AIDS Epidemic, 10 JOURNAL OF
INTELLECTUAL PROPERTY LAW 1, 143-171, 169-171.

30




R EEESHISES 2 HIEERE e E S AR Z25 e 73 SRS

RHEERFE (soft law) » BIF AR AR - HIEEMAIFRE - 55—
 GENEECR R A MRS EEERSBOLR - R E ARG ERE

REEEE R - RERBER MRS - NIERITafRE N - 7

ROCR Ry SEHE 2 B ARE AT EE B A K EE R BN ZES
B R R A BB B TR 2 thr SRR (DB DA B i 1R e 2 TG
(sweet spot) o 7*BART—HKBILLEL » BMHEHEZ BN EZ EESGE HEERA
HEEENZER  #RREARE  RAENE BN RREEE AR
1 ARBERE ANEREZ G - HIEEAEBRERARAREEARMAR -
PRGN 7 BV ) IR E RFRELAGHE - HERHEMAEA IREEE
AUEERE - fEEARIBRE T BRI R ERERSER - MR EE B AR
FREEYE H B EEY A e LIRS AT - REIN PR L B EERE T - HEpLAE
WA fEER R e A TTIRAL BN LB DL S BRI R IR T H BRI
A R B R AR R T RE BT - T REE - ASGEREF S
HEE5 5 B c Hl TARR) MEXZESRRCHERH SRR EEIESE
B (HISESH S B o THASHIER) » B ~ 510 - BRI EAMELR M
BREBIGEMERXESEL (HEESE S KRS cIRERER) -

FEIH NG
Bt BRI IR EEREEERRF LhARR EHISESHE U ARE

2 \ﬁﬁfiﬂﬁ%ﬁﬂ TH0 - A Z2EDGRIES > HE WTO FEIRASREN
BRI AZEHE EERESERARAKEEFR A SCBHI T

" FEEEUE (soft law) JHEHBIERE L EEMS - HARFHRT - HEIREAEEEFRAIME
ZHE  BAEBR - MAEENR  BERERgEAREER s XRMPK—EFE 7
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HEEEZWE Ml AHEHEEM B#0E - See James T. Gathii (2002), The Legal Status of the
Doha Declaration on TRIPS and Public Health Under the Vienna Convention of the Law of Treaties, 15
HARVARD JOURNAL OF LAW AND TECHNOLOGY 2, 292-317, 314-316.

" ZRAAEY  BRPEERESENAEGIE TR EE AR S BA AR E
79 B » B 6-9 » 2006 F ©

72 See Vanessa Bradford Kerry, Kelley Lee (2007), TRIPS, the Doha declaration and paragraph 6
decision: what are the remaining steps for protecting access to medicines?, 3 GLOBALIZATION AND
HEALTH 3, 34.
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™ Supra note 43, at 59.
5 Supra note 44, at 25-27.
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F B S F AR S LR RITI AR E - BERIAREE 35 R 203 R a IEE 2
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BEFEE B ARSCERE » A CEMEREG] - AT R R iR FEH]
e 5t - BES SRS WERRS £ R A EEEFE £Z 8 € (United
States Federal Trade Commission, FTC ) FE& W[l &Efg & E0F » BB TEHR
FF o REEDE S ESISEFIEE  HILEETAHR  EREEERET]
EREAEIIIHE - FE TR RMUENERH  EEHRFEFEALER T 0 AUE
HEsEEIIRE - S  $E AT ERITEHENE - £ RAIE AR SRR
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2. EBIIHT

(DEERERRE R — 8% Bayer ZEREIZFE Cipro

2001 4F 911 SHHREE - RERFIRENRBRE SN - M > ENEERE
NG IREE Cipro Z BRI S5 Bayer RN EFEER T REBNHEREZS
- (REREBUTAR AR FLAR S 28 B A 1498 /R (28 USC 31 §1498) - DA BY
FER ) 2 BEYSEHIRAE - Bayer 5 EoafIRE A BEFEZ A HSR - R
EREEES H EH S WM EN AR SR T EE AR T SEREEA -

7 See John R. Thomas (2014), Compulsory Licensing of Patented Inventions, Congressional Research
Service.

® See WTO, Compulsory License and the Resolution on the Revised Drug Strategy, 51% World Health
Assembly, available at: http://www.cptech.org/pharm/cl.html (Last visited on 2019/3/23).
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(2) Vitamin Technologist, Inc. v. Wisconsin Alumni Research Foundation®?

AERFESEERE (HFEA 2SS AIEE MG D WABIHE/AE) Fi
A -Er Rt AEYERBRNRIMRNMESEfd D Z5F] - [AE55E
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80 Whenever an invention described in and covered by a patent of the United States is used or
manufactured by or for the United States without license of the owner thereof or lawful right to use or
manufacture the same, the owner’s remedy shall be by action against the United States in the United
States Court of Federal Claims for the recovery of his reasonable and entire compensation for such use
and manufacture. See Patent and copyright cases, 28 USC §1498(a) 1, available at:
https://www.law.comell.edw/uscode/text/28/1498 (Last visited on 2019/3/19).

8 See Lauren Keller, (2002) Ciprofloxacin and Compulsory Licensing of Pharmaceutical Patents,
Digital Access to Scholarship at Harvard, 4.

82 See Kurt E. Springmann (1997), The Impact of Seminole on Intellectual Property Infringement by
State Actors: The Interaction of Article I, Article III, the Eleventh Amendment, and the Fourteenth
Amendment, 29 ARIZ. ST. L. J. 889, 896-897.

8 See 146 F.2d 941 (9% Cir. 1945.).
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% IH ZEE— LB Regulation (EC) No 816/2006 5Lt

A RIFAIEE » HEEIRAE 19 HAREIRSEEFSRGHAE - 11 20 B FERMEE
YA R EFERIEE - BEEBPFERERAEAGITRS - VRN LS
R T  FEREBFFLESE 128A 5% - iRIBERHEUNEE & ( The European
‘ Parliament and of The Council ) 2006 FFRZHZE 816 7= (Regulation (EC) No
| 816/2006) ¥ » FIDIESHEEFZBIR AR BT FEaimf iRy

KR —FBCCERSR - HNBREIREZ R BFET  TREROHEER

‘ 84 1d. at 945-946.
85 jt is not the private use but the public interest which is dominant in the patent system. Id. at 944.
% SEIMIE - ZEE EFRFIRIE S RIERBIE TR+ H 49-50 » 2000 £ -
Y SRSFLYT - BEEITE R E R BIANIEEIEEN R H 168 > 2015 5
8 See Intellectual Property Office, The Patent Act 1977(as amended) (2017), available at:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/6477
92/Consolidated_Patents_Act_1977 - 1_October_2017.pdf (Last visited on 2019.3.21).
8 See The European Parliament and of The Council (2006), Regulation (EC) No 816/2006, available
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Fligible importing X
Article 4 . JE %1 WTO ~ OECD 24
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HECIEY ZERZRBER (ZEZ—
Rt Bl=])
Extension to LDC and
_ _ &% 4 BRIRMFZIE WTO
Article 5 DC which are not e . )
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a4 ‘ _ . REIRE SN - Bl
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Application fora | N
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Termination or review N
Article 16 B ERETTEERAIRE
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Article 17 Appeal EREEF

at:https://eur-lex.europa.ev/legal-content/IT/TXT/?uri=uriserv:0J.L_.2006.157.01.0001.01L. ENG (Last
visited on 2019.3.21).
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% See James Packard Love (2007), Recent examples of the use of compulsory licenses on patents,
Knowledge Ecology International, KEI Research Note 2, 8.

f ZEAPEARKANBEBRFANREER - EF0L (2008 F121E) » @RELES -
http://www.sipo.gov.cn/zhfwpt/zlsqzn/zifssxzsczn/201508/t20150824 1164886.htm] (Fx1& 28 HHEA:
2019/3/21) -
2 SRTEARKXABEBRXROBEES » BFVAEMRMAI (2010 &57)  HEELSR
http://www.sipo.gov.cn/zhfwpt/zlsqzn/zlfssxzsczn/201508/t20150824 1164885 .html ( Ex7£ 2% HHA:
2019/3/21) -
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%3 See Meagan C. Dietz (2005), Protecting Intellectual Property in China: Litigation Is No Substitute
Strategy, available at:
http://www.mckinseyquarterly.com/Protecting_intellectual property_in China_1643# (Last visited on
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% Supra note 91. at 12.
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55 31 635 £ FREE h FOR 2 R IH BB S B X IS PR B B A S S A
SEESNREBRMAREREZE  FEE - {24 TRIPs 5L FHERESEFHE
B BRI REH N R FRE Z % -

B=FH HWBES

EZ5 TRIPs BEFRLUHNESERZRRUKEIEFER S EEET » £
IEE SRS AR AEE LAUHEER - 42 TRIPs {E 2 1% > BEL B FREL
HEEBREERMAASERE  BESETER  RERASEAHHEESSE &
BHISE S AE-RTEIE TRIPs - HEA FIRVEFRE - I REF R AT 5 -
TR E S 2R R AR A iR R Z B ABR# T
BAGr#T

FH OB

RTLER e it = BUEERE ST R SR RE DB R B LI e Thamli g » RERN > &
PARFERRHELEF RERRRM G- £ WIO 255 TRIPs $imFit 40

" 2R3EEYP - TRIPS BERLHFEZABMEESH - ESHVERRT -F S WK 12
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& #iF 8 [ FEB LB (REE AR - EEREET > 2001 £ WTO
PHIS RS NREREHE - BRI ED P I & A B SRR e
FFHET > KB 2001 SRS 011 BEREBRIER (anthrax ) 5 ARG
s LA RSN RERER R G BEEERANS - PMRH T Hs
TRIPS e A HEETS (BEHEES)) -

HISE S 23R R T R $H18 B SRt - & B BE AR FrRit -
FERE  HSESUIFERUARBEERREENBELEFE 55 K
TR BEFE 2 RET A RHREERERRESEIE—RE - E58=
BT E P TRHR AREL ST RS R s a M B HRRIEENE
FIERE S R B A - NI AR RS E SHERI LS N SR RENE g
BEM - VREIRENA T ERE AR S ER N EEHSRR T RS
BiF o EEFSERCENEREN A EEY EAL M - "SNERRIAE
EROER  AREENRREREEEVERREEE - RIAELEE
ANEFEAEZER - MILERIRAEME TRIPs - SHAERZETERAREESYRE
TRetH TRIPs BRER R ERZHTE - UM EREA a5
7B 0 BRI EISAE I LAE o -

BT BRI SE

2 8 fEES A% DS36, DS50, DS79, DS114, DS153, DS171, DS408, DS409. Available at:

https://www.wto.org/english/tratop_e/dispu_e/find_dispu_cases e.htm (Last visited on 2019/1/20).

'3 See Winston P. Nagan, John A.C. Cartner, Robert J. Munro (2016), Human Rights and Dynamic

Humanism, BRILL, 784-785.

14 See Beall R, Kuhn R (2012), Trends in Compulsory Licensing of Pharmaceuticals Since the Doha

Declaration: A Database Analysis .PLoS Med 9 (1): el001154, available at:

https://doi.org/10.1371/journal.pmed.1001154 (Last visited on 2019.1.20).

B S REEERRENCHSERE S EEISEERAIES - 28T 103 - TRIPS BERAREBES

o EERIEZ IR RIR - RIECASB R - 4% 10 H 227-229 5 2004 £ -

¢ HIEESEEBEAERY  FR -HHEREE - KEFSEER CHSERMERBES

BFREE NI E T - See Peter Sutherland (2005), The Doha Development Agenda: Political

Challenges to the World Trading System — a Cosmopolitan Perspective, 8 JOURNAL OF INTERNATIONAL

EcoNoMiIC LAW 2. 363, 363-375.

'7 See Carlos Correa (2002), “Implications of the Doha Declaration on the TRIPS Agreement and Public

Heaith,” Health Economics and Drugs Series, No.12. Geneva, Switzerland: World Health Organization,

available at: htip://apps.who.int/medicinedocs/en/d/Js2301¢/ (Last visited on 2019/1/20).

18 ..all countries must recognize that there are many people in the world who are unable to afford needed

medicines at any price and under any TRIPS-related solution there would still involve a cost. See United

States Trade Representative (USTR), Paragraph 6 Of The Doha Declaration On The Trips Agreement

And Public Health, available at:

https://ustr.gov/archive/assets/Trade _Sectors/Intellectual Property/Public Health/asset upload_file511
4113.pdf (Last visited on 2019/1/20).
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TRIPs fA3E SR 31 FRESGZ BEEAE ST R T AoR G SR B oRRIRE T - AL
TS ESHRE  HREERAR AU IS T S E N BARE SREL -

"EIHETRZE B G R TRIPs 1% B HIREAY BURARAIRE - A6HY 2002 AT 4RE
EEWE - PREEES - £XHRKREER  AHTHRRASENRE  BER
AIBREEE T AN oK 2 I I IR R 58 -

PRSP ER - R RS RIS HEREYEO g BERRERX
() FA5RFIET IR - O BRI LIRSS - HERZEAHEERS
TRIPs 35E 5 30 % : " & BE A A HFIRENFHERFER G5 BB
HIBISM REA SHEN B E B (R EA TRUREEEFNEAZ AR [RS
SREZHNIEENE - ) PHEAREESTR AR EAGRETEEEALEE
JRAI - BE—FRANEHRBEHSESNER ST HHESR S TETE - 15F
B GEE  SHENE OSSR RN IR AR A EERE-

21

EREHICC A N R A LT A4S TR - SRR T E ZEERR T LAER TRIPs
HAESR 30 ik - PNERASLER RN - @A REENEARE  IBaE
DARREE B BB AL A FIRE - PR AAE S B e BN EFE XL - FRE L
R -

EBRTT KIS RRE RoiB VIV A & 4 MR IR SO R A AIRUR - {H Y BPR SRR, -
CFASBRENTWS S84 7T BRI TR ERIFBERRED S 8% M2
HIEFAIEESN  IMEBRBH O REC FERE - TREBREIRE - vTiEdve - HRE5

9 We recognize that WTO Members with insufficient or no manufacturing capacities in the
pharmaceutical sector could face difficulties in making effective use of compulsory licensing under the
TRIPS Agreement. We instruct the Council for TRIPS to find an expeditious solution to this problem and
to report to the General Council before the end of 2002. See World Trade Organization, Declaration on
TRIPs agreement and  public  health, WT/MIN (01)/DEC/2, available  at:
https://www.wto.org/english/thewto_e/minist_e/min01_e/mindec! trips ehtm  (Last visited on
2019/1/29).

20 Members may provide limited exceptions to the exclusive rights conferred by a patent, provided that
such exceptions do not unreasonably conflict with a normal exploitation of the patent and do not
unreasonably prejudice the legitimate interests of the patent owner, taking account of the legitimate
interests of third parties. Supra note 7.

21 Supra note 17, 46.

22 See Communication from the European Communities and their member States to the World Trade
Organization Council for Trade-Related Aspects of Intellectual Property Rights (2002), “Concept Paper
relating to paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health,”
IP/C/W/339, available at:
https://docs. wto.org/dol2fe/Pages/FE_Search/DDFDocuments/70701/Q/IP/C/W339.pdf (Last visited on
2019/1/29).
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— WA EZ LB (A afTEE)

B N7 | eI | R ek LR
ERER ‘ .
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T AMER | EEeR | RE | EEESER
ﬂ REHHE
| JEMSFE | (REE ERsES -
31 {5 [ £ Tt
RIR | BRI | e | i B

FTH NG

HISESHRER T AMMEARRK LFHERE - TEFRB ORI EXEE
BIFRFAE - AT ISR BUE R FI B AR 0T R AR TR B RE (R SRR 5
IR EEEEZ - AR E - SCTHREL TRIPs E5 30 RV E » BLUE
RlEELE - SEIRES  BREAREER RO EEES T A T HEF Y
AHle - BEW S HEES LI FERER sl R NE LI L FES
IS E G TRRMRE TRZETTRE LS NG EAGETRN - BINEERA
4 HWBE R FIER 1% TRIPs 2 31 BRZHTIRRE] - DU 2005 &4y
TRIPs BEEER L - MMREHISE S UAKFEELRFERI TAEEY -

FEUUET EMIEESZE

HISE AN TRIPs GEARENAIELE HOVRERAHHE . EE > BEX
GRERIE T AR EEAREREN TR BUEERENER
ZBIRIEH T ERNITE - EREERI T REBEIRBEET ZWHI7E B4t

EERICHIREITNRIEE - AUE PR REABES 2% B EAER

2 Supra note 16.
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EXEREENFE T » EEHEE S UAREE HERARA  ERETHE
HSF/NEA « TRIPs SER U EFERIEATERE -

BH HHTHRESE R

TRIPs B A 2003 4 8 AR IKLEHEEIRE " #fTHIS TRIPs fGEHEA
AT FHENEREH (Implementation of Paragraph 6 of the Doha Declaration on
the TRIPs Agreement and public health ) » F§fEEITIRE | 2 KRBT H(EFECH
B[EIRSLIZERR e TRIPs 55 31 55 2 HOIRE] - SLE I E SRR FZHE
B Y PRSI o G BH - BEAE - FEMEF N - A UNGLLE
B ZRE T T LS -

FTIE BITHEBAESW

1722 "B%E5n (pharmaceutical product ) | (GRS 1 BB () FRL)

IS RESTIR N B F| 58 %2 5 ( patented product ) 2B (| 5UF2 ( patented process )°
BAVERRARBREEMSAXFEEESE BT AXEERE (public health

problems ) # - RPN HEFHBERMABEZ LA FE AR AEFEEREFRE

L RBEBERMELE - BeERt > SRS T R REEFRE - 26

2R ARSI LG AE (eligible importing Member ) 2" LAR B (RS 1
L5 (b) 75 AR )

IERRTRft T EEE - GEAERE | AR TR MR KERE SR ERE

3 Letter from the Consumer Project on Technology, Oxfam, Médecins Sans Frontiéres, and Health
Action International to WTO delegates regarding December 16, 2002 Chairman’s Text for “solution” to
Paragraph 6 of the Doha Declaration on TRIPS and Public Health, available at:
http://www.msfaccess.org/content/letter-cptech-oxfam-msfand-hai-wlo-delegates-regardingdecember-
16-2002-chatrmans-text (Last visited on 2019/2/2).

%5 See General Council (2003), Implementation of paragraph 6 of the Doha Declaration on the TRIPS
Agreement and public health, WT/L/540 and Corr.1, available at:
https://www.wto.org/english/tratop_e/trips_e/implemn_para6_e.htm (Last visited on 2019/2/2).

%6 Supra note 24.

7 EBTHEESEABRE M 3 (note 3) o+ FIRE X RA G UE R EHESEED
PR BgE s » BT < BN - BRHFY - EEFIRS - Jusk - F155 - 2000 - JEE - 186 - /H - K
B EEM - #XF] - BE - BRE - T - &N - WL - 8T - T - m w31
BRI -
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IEHEFIE AR ARG E OB 2 TN - BIEERE 1 2 S RN AR » [R
Bl ELAMEERIEEIZ (least-developed country member) 2 5@tk 7 1€ E2F -
PEANEISR A B HMEREE . — ¢ E—BHEIEEIPY (pharmaceutical sector)

AEAEELEERE J] (manufacturing capacity ) : H — SEIEEAREELES)  HEERE
PURR XK - EBEHRGFEFESE AN SEEERRFIETE - 2m - H
HIFEEHEER 2 EEEARAHABERENTEREELEL (made a
notification ) HESHMEMREHIIHLUEORESR - LTS ER GERE
RAEEIRBEAEEE IR A R E R E#E A (in whole or in a limited way ) »
ERBERREEE HBERSBERARIEREARS  CBIitR#HEOR

e 2 31
BEon o

JENGEEBNESEZRE (RS 2 B5E()TE)

AEBHEMREHE FEIEE  MEHAS RS 2 B e BE M E
HEBHHRE - T B CRNERESRMED G AREEAEHAERE - YUTR

sPTH . TEBIR AR R B ERMA R E F - Lo T8
— BT TEREA

4. HOAEREAE (RS 2 BEE(0),() T8

HO& EFFERA TRIPs BEE LIS FHIFEE  AEARSHET ] A2 47E
Mgk ~ O] 2 BEEAATE - 818 - ESATEZHIE - 30T RO DR E A
TG - AN O B4 Er BEAHEFTHEN RIS o 8E
BoVESEH O - WETTER S HERAEARET - BN ERaE R4
E 2 BB ity DAKF BT » 4B (packaging ) ~ BHEE ( coloring ) ~ #57Y ( shaping )

2 (EEMBER 2R EUBAE AT 28 B% - See United Nations, UN List of Least Developed
Countries, available at: https://unctad.org/en/Pages/ALDC/Least%20Developed%20Countries/UN-list-
of-Least-Developed-Countries.aspx (Last visited on 2019/2/4).

P EERE - WIO PHIBE S EREEFSER T s L S HIRE 2 BRI - RIS RE
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Y SEREE o R ERIAGIIE | HEP 2011 FEERFAEMEE - SEHERAT - F 175
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Y BERFCRPAEERXESERREMERER TR RES B - E
LR - IR - BIVEEE - AIMR4EES - TIMgsE - REEM - KM - IUEME - Bs4ETE (bt
BR ARG A BERBGHREEORER) - T4 - ey - 8F - BEls - #F7 - 265
K& - HK - 58 - £HE - MAEeALNH -
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RERLSFREE O BESAEFEZETHER T LUTHRELES - BEsiE
HERl< - BHENKGON EER EESERNTEEITEEXS - 5—HH &
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SHE  TRIPs R ERY

2005 ££ 12 A 6 HPR&EHEEHTIEIA TRIPs {3 EHE{E L ( Amendment of the
TRIPs Agreement ) 3 - SE{EMR IR AFTZREEGER » EEFRTRREBIRR
TRIPs {5530 » MEHEAY TR ERCRBERT R AR - BITARRLISKER
S aNFEERE  CRERR SR RETEBN SHE B ATETE  JRNEE
AENEERSERAZE BEGLRI TEAR  RRER A BRI

PRk LIgeT = » B TRIPs EE 31z 1 ¥

SRS - AR EFCURBITRBRASIEET TRIPs HE5 31 Rz 1 A0 8
% (waive) EVESE 31 R5E AR " EEAEARTSRE]  SEIESE h X"
EMES ) AT MABELES ELHgREERAER - HOEGRREBL
REMBEFFHEEELK A (annex) JTHERE « &% - RFEEETFERI LT8R
(appendix ) FHME » (EERITARE 5 BN ERERSER LEMERE
RIE G HHREE NRZ R e | RERIZEEHN -

K=~ EEBAERAARER TRIPs ~ #i{TAEREE TRIPs BRI (ALETT
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&5l HENE TRIPs | #(TR% | TRIPs MR
¥4 TRIPs 1525 31 | 5 31 & FI3EZ 1A
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3 Gee General Council, Amendment of TRIPs Agreement, WT / L / 641, available at:
hitps://www.wto.org/english/tratop eftrips_e/wtl641 e.htm (Last visited on 2019/2/15).

3 [5]5E 34 » H 946 ¢
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Bh 1t P RS RRE | F4E | WEE34E

ERBERUEAERIREER FH=S 2 g BEE#Z (accept )  HERE
LHHEZGREESAR] - FRES g RESgRRCEB I HFY
E - RESCEERASMTABR I NREEHESZ I - BEHH > A2RE
—RJt 2017 £ 11 A 30 HETRZ RS - EEEH AL HHET T ARNE
i HEiEEHA2019F 12 31 H - 20174 1 A 23 HEX » 22 EEH
BB T =02 EAHEIE 8RN - EESF(FIE2019F2H28 7 )
B2 gBECEE 100 B - YERESEE M S5 EERSBE R AR
ZIER S BGRBEREF URBRHEESFUEW  (FEEHRERE
PRz -

= - HRE#SZHERCCE BRI HEY C2ERERS | FORMEARE

)

World Trade Organization

TRIPS Agreesmant: i 4 }
B WTO Members yet to accept the Protocal Amending the TRIPS Agreement ¥ : ,
8 WTO Members which have accepted tha Protocol Amanding the TRIPS Agreement

© BRI "R ) SEIEHRS - 205 https:/www.wio.org/english/tratop_e/trips_e/accept_e.htm (Last
visited on 2019/2/15).

4 See WTO, WTO IP rules amended to ease poor countries’ access to affordable medicines, available
at: https://www.wto.org/english/news_e/newsl7_e/trip_23janl7_e.htm (Last visited on 2019/2/16).

42 See WTO,  Amendment of the TRIPS  Agreement, available at:
https://www wto.org/english/tratop_e/trips_e/amendment_e.htm (Last visited on 2019/2/18).

43 Supra note 43,
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LB R

REEE B A SRR A RSB ERA Y - EEERERELRETE
EEERA 2 BRHEBRFEY) TR EERFXAENAEREnR - HERA T
& - EEPREAES - HRE Lriaf e ~ G - £ & » BTSRRI RAERS
B —EEEUER  c AREXRELER EE KB (strategies for price
discrimination ) » $ R [E&E K 7 HEE B EEHE - “HIEIE SR A H

SEBKEEZONEERE  MEEEEERFBREET K TR EEERE -

HESAUE K B AT REE 4B T8 A (parallel importation ) % J7z{ B {ER&E /K
BIR i ERRAEF BN S FER 8 EE D — IS E R Rl
AR - B EEEEER —HEENEEENBEL RN — - BEEaat et
FE Ty B RIE TR LR  (FR KBRS EERBHE LA AL EERRE -
BRI ERIELR EBR - EB KBEL UK EHEFE  2EREE

A% FERERSBERE - BRI EE R (R E IR E
B o
2. 7KERIIMERE

TRIPs 1%5E (& E5%E B EI R RE 2 RS THlg BEAERNENE

* The National Board of Trade (2008), The WTO Decision on Compulsory Licensing: Does It Enable
Import of Medicines for Developing Countries with Grave Public Health Problems, 19, available at:
http://www.kommers.se/upload/Analysarkiv/ Arbetsomr%C3%ASden/WTO/Handel %2 00ch%20skydd
2620%C3%B6r%20immateriella%20r%C3%Adtti gheter%20-%20TRIPS/

Rapport%20The WTO decision_on_compulsory licensing.pdf (last visited on 2019/2/20).

45 See Rafael PinhoSenra de Morais (2009), Compulsory Licensing of Drugs, Parallel Imports and Price
Controls, 27, available at http://www.webmeets.conv/files/papers/EARIE/2009/467/article3.pdf (Last
visited on 2019/2/20).
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B EERERET 7772 TRIPs e AR FEREESEE  REFEAE
FEESE » HUFTEE TRIPs-plus - ¥ R & /AFEE T HNEEE FHE (Free Trade
Agreement, FTA ) » 8L 301 {65k ( Special 301 Mechanism ) 27 FEEF o 47540
FTA IR P EFEABEERZEE (clinical trial ) ERlES 7 HEF] - S EHRFHIHE
& > WEEZ ERAGEINGHREE - RINVEASIETERSE - HEEIFEES
BRA > BEGEERERBERELIER - BE 5% TRIPs B E L g 8E
AVHER ZI BRSO FE MR M IE B R EN BN S R AR - S > -
WTO Z e BRI A ik 2ok & B ER BN B F S AU S B~ Ex,
R - RILRIERESER L BEEFAEANERNIDE R L Ives
g - MO CHREFNEREEEMREERG . TS HEES
R ERURTRERNAE -

3.BUERE

SREHERE R SR PR E28 BN EBCE P LR . N 2R A B
ERIFL  BAIRADM R BELTRE - CERSER - BSTEFEZREE
RN - EERHET THRERE  TETREENRE RS EFE
HIREEBI AR TARE ST - BERA AR E B R 2 BRI Toa s i bR
DSBS - B BIEC S S ARSI B A AR
HEAEAN > HOFEETEEREARESFEA - ERESER - KiE - ©
FRFERE -

BBy - BB E SRR  RINPRRNEFREALEER - A
SR GAANEIEE - DERSHAIES R > SHTE

47 See Bryan Mercurio (2006), TRIPS-Plus Provisions in FTAs: Recent Trends, Regional Trade
Agreements and the WTO Legal System, 215-237, 232-233.
8 Supra note 39.
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é‘?{g TRIPs iﬂﬁffgﬂ%izﬂ%ﬁﬁ E?é%f&ﬁﬁ%i BB HEEREE
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< FERERL > B ARG ES SR, -

B—IH  EZE Apo-TriAvir E— RS K EHESBFIEFIE (CAMR)

LR

B B84 (7% Médecins sans frontiers, MSF ; 3% : Doctors Without Borders )
2004 fFREME T HIS A BB E] Apotex - FEHAE — R A RV
SR OREEY) (AR, BLREHREEY)) - Apotex BIFA—RBROEFNZ =%
ZER - /8B &R (Glaxo Smith Klein, GSK ) ~ E#% (Shire) LUK B HEIIKE

(Boehringer Ingelehim ) » 73 il {4 5 FEFE SRR R - BEZEH 2007 ££7 H
17 HiB&1 WTO EAEFEH TRIPs IBEEEL5aFI# M 5 P Apotex B - 4
7 TriAvir (E R LS EEE OB YRIEEEEY) TriAvir B ERN S SRiEiE-
N Apotex HIIE KEER » ELEBMIMNERNBITREE " BE8 SRR E]

( Canadian Access to Medicine Regime, CAMR ) | ZEE14E AEERE Apotex £ EE
IR IERREEY) - PIIE KA ZEE) CAMR > i Apotex BERREARTRBERLFF AT
R LR HFERE - EEZPE R WTO BEIHE RS TRIPs HEE 31 (&5
O TEREFER L B FHRINEARERT WTO HI#srERess > =
I > 1 26 BT ERIGHREEY) Apo-TriAvir 1 2 FHARIH O FEI7E -

2. &P ¥
(IR EELRFI R — BRI AUSF] (CAMR) , *
2003 47 8 H WTO HEiE#(TRE » (FER SR e b PO HIE (A8 - TR

ik BEMEAEAKR 23 EERERE NG R BRI EEOEES - 2
HEREEEFAZET AR TRRNELR SRR EA ARG EME L BETE

9 zidovudine, lamivudine and nevirapine.

30 See WTO, WHO, WIPO (2013), Extract from the WHO-WIPO-WTO Trilateral Study the Paragraph
6 System Special  Export  Licenses for  Medicines, 3, available at:
https.//'www.wto.org/english/tratop _e/trips_e/who-wipo-wio2013 par6_extract_e.pdf (Last visited on

2019/3/6).
31

See Government of Canada, Canadian Access to Medicine Regime, available at:
https://www.canada.ca/en/health-canada/services/canada-access-medicines-regime.html (Last visited on
2019/3/5).
= [EEE 26 -
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SESLARIIE - MERBUNER TIEE - BESFANRRLABHERE - BH
BH LS (CAMR) -

E A F CAMR 44§ TRIPs BH{EMR 2 #7E0 - 55— » SLEM S - CAMR ¥
C& %R BAFRH > B TEHSBER ZEERSEERN, » “FETEE
REMEENERARBERTKABE LB L EREF =FBR I LUER
CAMR - * Bt =R T - B 7 EERSER DS MBERNEZHENTE X
EEmE D R EAREER T - FESXEE 0 CAMR Wi AEK#EOSERFER WTO
RE BEEODGSEAKESEERELHLS (Organization for Economic Co-
operation and Development, OECD ) /M 2 B /i3 R IEBIER 2 BF IR o[ -
%> CAMR IR T 181E R CAMR BEI{EFIEENBE R - 5= SLAENS
O BEFALERN WTO BEMNE KBIFEARAE T8RRI - M-
HEoR PR B L SEROVE SRR TR N S LA S - BR BRI U A
BSETERIZHE -

(Q)RIFESEEE — ¥ CAMR HIERELE

R R AR T MR - 2 PR BRI AR =5 E H s EIR S F 2
FA » CAMR #fE TRIPs B EARMMARR S - FRKBEXESERLTE
FeATHIEFRE A\ R B RERAE - B 2007 £ 7 A WTO 23 A% 2008
£ 9 A FEYRNEZE - PRI S - 248 - EEXDUL BT
B NS - AEERF - ENEEA RS AEE R (e E 80 - (ERAEE IR

HEYREREENERSER] AR HEZEM T EERS SRS AT RELLL

S EE 27 - BN S BRI EEEREEF 2122 » See United Nations, LDCs Identification
Criteria & Indicators, available at: hitps:/www.un.org/development/desa/dpad/least-developed-country-
category/ldc-criteria.html (Last visited on 2019/4/10).

* [alZE 30 -

55 See OECD, list of Official Development Assistance (ODA), available at:
http://www.oecd.org/dac/financing-sustainable-development/development-finance-
standards/daclist.htm (Last visited on 2019/3/5).

6 EEEE  BLERE AEHREN B B EARERAEE  RENERIHE - E
FAEYEE « (LBEE LA RFSHIEE > 5 BEF| AR B RIFHEE - BRERMmPHET
A8 - BRI R BRI RIS AR - REFEE -

57 See MSF (2006), “Neither Expeditious, Nor aSolution: The WTO August 30" Decision is
Unworkable,” An illustration through Canada’s Jean Chrétien Pledge to Africa, Prepared for the XVI
International AIDS Conference, Toronto, Canada, available at:
http://www.msfaccess.org/sites/default/files/MSF_assets/Access/Docs/ACCESS_briefing_NeitherExpe
ditiousNorSolution WTO_ENG_2006.pdf (Last visited on 2019/3/5).
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BRI/ S 4 R -

ASGRRILSUAER | SR R A SRR —ERMGE - SR REEAE
SRR G THRERER RABDIEZNRGE - SHRE  BEELS
HHRAEFER R E S - MBS ASAT R EERNFIE IR fM1E
TR BRI S (B - VARSI R e mit AT R R R - LB E%
ISR IRBUR A WTO » 3% E]—REEE £ ERVEER - WL TRREER
FEIAR G ER 2R T - SREERREDE - SRRGRIEZFE - H
BT BERFENRR BN — RS EBIRES - LRI E 3
ZHRFITE - %

BEAR EUERREERSEE ATHEHRZHEE N 2T RMATE
HHTE " BRBEER ) TRIPs ESE 31 2 1| AXHENAREEBNZ
SRR e " FEAERATS  cHORGURAEFESHEOS 8
EITEFIREA - IRESER R EDAS 31 756 2 HIGR LT 2 RA - RELT8ER
GEERETEN - WEAZZIFEF BN A BRGRE TR RR
BEEERF - RAE  EZENNEYE "ERERERL ) 28R A EEER
NEEFE BEMAT EETEE2AE  BEACE TEREEER . 28¢
FRARF T —EE TP -

WAL BRI R E - ZIRVEVEISREREEI TG R - RRGISHAM G
TR ~ TRIPs SEMRCHIT LRI - BUTRERG TEREREER - FEPE
FNESE RS E R A UERF ERInsE S RG] S B R0 TEUR
1% - [E1|f TRIPs fR5ESE 30 FRA5E 31 R F » EAEEE T » MIEHENLEE X
FEE - THWEES 1% EE DL TRIPs ESS 31 RIEREREA] - $HEAHE
RRERY - R (BRRSERZRE) MR - EEERRE B -EKEs
TERRTIERF - U5 30 (MERBITRBZEEA » Wt HFIRE A ZRERILI Ik
FEH ~ SR RIE 7 AR - BB HRE S TIRRIRIR - EZENE R
HIEHE 2 [Ely - BIRE R R et aE it EFAR AN E D - EReBEEaIf A
HwAERRE -

38 Supra note 49.
3% Supra note 56.
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FIH  GEEHE B AREERIZE Tamiflu 5

LEAER

2003 4E 2 2007 £ > BIFERIREE MRS HSN] Z7 RS » WHO I8 S Bl
ERT R e BN e R BRG] (Nis) » LEERIAEIEBTRER RS
BENIERY > DAREIRS IEE BT BUR - O BRERE SR b 2 B
HFEkfnE —F& | Oseltamivir §1 Zanamivir » Fj& 3R ERETE R BB
FARESERIEEY) > BTN 1 M B2 /INE R - T RAE Ry 2 S8 X EA
R AV - &FALtEE T fIERBES RIUREER - LER - SERIE
BL Oseltamivir Fsfi{n 2 BEBIRV G - EFH L2 ANEER (F. Hoffmann-La
Roche Ltd. ) Fr4:fE - S0 7 BB — L (Tamiflu) - &EBEEZKEEM 5]
230 BEIFTR AR AT SERINFHEEEEER T » SRR 2007 &£
FRERR S BEA 10%5I A OHEE - &85 2005 42 10 H 17 H S Ra# I AZE
et B RIS TR B — S ETHS  ERR - H#EBERENE CRAEE
EFSRRESE) EERSEMER (BEEHE) UEBERIESE 76 &
5 1IERIEY e TEREEEN . 226 BERSEFEMNERLARAE
FIFEE A - BRAEEM BGA  BERFIE B - FEERRERSH S
FIFIRE A N AR - RAHEFEAE 76 (RE 3 E=HAZREEUREGERSLE
EHMAT " ERBEEN ) FHEAR/EE - 2005 4 12 B 8 HEMETHHRE
SRR - HNE B2 L - MEATESE "RHeEREEER  #EE
Sl SRR E f AR b R R s S E AT REE R R R ER -

63

2 [REEER

FR—RERBRERS BRESEL BeRasEEsr - fRZEF =
H—REERNAE  E_RAEFNBERESBRZRERAFE - A A

“ BITEIEERFREFREFNE (BATEIREEZRFERS) FREUR » 2003 & HINI
FIRELIE - B4 28R 15 EHERE - 75 604 #2551 - Hdr 357 RERIFETHER » BEERTE
59% - S2REEBERERS (RAMEEFARRRESZE) (2012) - HSNI1 R -

61 See WHO (2006), WHO Rapid Advice Guidelines on pharmacological management of humans
infected with avian influenza A (H5N1) virus, 45-47. (Last visited on 2019/3/7).

6 TESEL (Tamiflu) Z BRI ASZEHSEEMBRHAEMRAT (Gilead Science, Inc) » HEE
PG LR REERR A - BRI - fFEREA - EEE31-H 77

¢ ZEEEREEMERTERR 94 F 12 A 8 HEEFE 09418601140 3 -
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e B A B It e S R e S5 R BT MR 55
ARSI TR R TSI  REEEAMEE T R RIS
W - FE - REASEEREIE IOE - HUERNSATES 76 R - B
B TREBE LA S 4 F R SR - M SRR TE ML 76 6 14 2011
4 » IR & TRIPS A EHCOREER » LA & B E i %
BBRLERIAS 90 46 5 91 1 IEAAIEE  ILTIRE N BIuETs
%—‘ﬁ °

(DEERSHIRERIE —HFESE 76 &

A AR BB HIF RIS — BFLASE 76 1% - CRRFEH SEEEENE 1
5 TERBEERL ) TWEASZIFEFIFER | 5 T Bk A Y AT R
HERENRI A RERIE | BB T 585 - e ERVELER AT
BRE - -FEEEABCTENRABE#ESSE - LLHERSE
TRIPs 37255 31 (RAHEIRRY » A SCEEEERT ¢

R ~ LLEREEHAIESS 76 REE TRIPs 18 56 31 (RS (AXETH

)
ol EHFES 76 R TRIPs 172 25 31 {4k i
xR FR national emergency
P other circumstances of
extreme urgency
HENISZIE _ _
public non-commercial use
EFIEH
EH —
. .| the proposed user has made | IKEJHE TRIPs {7
SE- PN IS . _
oy efforts to obtain —  HEBRRE
7 iR . . i P
5 authorization from the right | BN - WHENZS
A EHIR o
R holder on reasonable ZIFEFFHAEE
A i iy e
- commercial terms and RIHEEST -

“ REEFALGRGIIREAS - TIM "RFEH, h& -
¢ BERAAREEZ TRIPs BRI - 2011 FAEHFLE - BHREFIERFEERUASE 76 Rk
FEAAL 87-89 ik - FISEECA TRIPs f3E » MAFEFEbESCR " oamIiaiE -
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conditions and that such
efforts have not been
successful within a

reasonable period of time.

any such use shall be

i authorized predominantl SEARIENS 2011 43
%l;;::ﬂﬁﬁ MO for the Slll)pply of the ' IEZ R 90 f -
Limitation B e domestic market of the w91 RblamE

of scope S Member authorizing such B HHY 2 s R

- RIS

ﬁ%‘i‘%’ﬁﬁ% A the right holder shall be
4SEAEF|RE | paid adequate remuneration | ¥ TRIPs #5E A 5]
)\}%’E‘%’ 2 wE in the circumstances of & REFFZEE
& HEH each case, taking into RS G
iF » HEFIE | account the economic value | B ABFHE -

Iz E S of the authorization

QEEFEH BRESE L ZEE

B RAEZEBNT RSB ESRARS c B> FREXRZERZEE
ERESBEREZEES e MRE TBREEE h2HE ﬁ"ﬁﬁiim*ﬁfﬁﬁ ’
R | BRFEEER | BEEER - REFLHSNI ﬁ’\iizxiﬂi{t@ﬂ’]*ﬁﬁ&% e
EZPRURSBGEFRETEERENNS "BRESEL ALK -

REEHTTHEMBEZL THSN] TSR B AREERE ) 47 TERES
B, - ERRERSEE - WABEEETE  REERSRE T ERREE
W REZ R - BRAEEHRESEARECHE Bk TBERESER

Z e E TR A B E E F%ﬂﬂuwﬁ MBI ~ &% ~ BRU R A E R
IR ERBRREZER

66 [Es 64 -

67 Each Member has the right to determine what constitutes a national emergency or other circumstances
of extreme urgency, it being understood that public health crises, including those relating to HIV/AIDS,
tuberculosis, malaria and other epidemics, can represent a national emergency or other circumstances of
extreme urgency. Supra note 17.
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S

HERERETE R TRIPs BESE 31 (RO ZBAR B BRI AL EELERERE
& HEAT  F— EEERRESERESELERREERS BB
JETIEE TRIPs {256 27 RS 1 TECHERE - 55— - BN ERERRER 2R
HIMEE ST iR IR EEEIAE 5 7 AR R MRS W63k TRIPs 17
S 8 RS 1 HFs TN - ®

HETARERMER AR — T TEEE) B T OEE - RIEEMNS - T
RERRSHISES ZHIEHE  HISES AR ES A B85 SEIT
REEREE (soft law) » BIF BRI ZER™ » HEEHNIFEE - 5K
 ENVREICR S MRS - EREAEESR  Bi R AR E
ARBREEZ R » REPRIEEE KB - KIERSTEERIE 2T - 7

AIGE Ry BRI EHRBH AR i E A A EE R ENZ 6
ERHEF AR SEMTRE A B RRE DU E P TS e 2 e
(sweet spot) - BRI —ZEHILLE: - MAIIEZ BENETERER BEEREA
HEEENZER  $EEREARMEE  RARAREG AN TR RERE
& AHEERE ABHEZ B HREAEREERRSEEAEmNER -
P UREERE ) BV | IR AEEERGE - BENHETAA TR
HURERE - (EERAVIRET - BB HEERSRE - R RET RS E R A%
WEEYL H B EEY A LB A - IREIHUR REEY)_E 10 fREBUEERE 7] - M AT
el A RERR G R ST R A BN I R S A S ER AT B S AR 1 T R >
7 - RS R R R R OTRERI TR G - TREE - A GRRFERHYS
HES S B o Tl AR BBERBREER R EXBSHRREEESTE

68 patents shall be available and patent rights enjoyable without discrimination as to the place of
invention, the field of technology and whether products are imported or locally produced. Supra note 7.
% See Johanna Kehl (2002), Trips Article 31 (b) and the HIV/AIDS Epidemic, 10 JOURNAL OF
INTELLECTUAL PROPERTY LAW 1, 143-171, 169-171.

° BTEAECE (soft law) JAMBBEE ARETS - HAEFHNRS - HEGCLEEZRAIM
ZRE  BEZER - BTEFEHRY A EEEREEAFSER 2 SRR —EnE)
B BERBIESOUEREBCAR )] - HIEESHUEER T 2 SHE R W ATHEE
BEELEZHRTN  TRAEEEM A¥CE - See James T. Gathii (2002), The Legal Status of the
Doha Declaration on TRIPS and Public Health Under the Vienna Convention of the Law of Treaties, 15
HARVARD JOURNAL OF LAW AND TECHNOLOGY 2, 292-317, 314-316.

T 2HATEY AR EERR LSRG E RN EEEELES 5B A RS
79 HA » H 6-9 » 2006 4F -

72 See Vanessa Bradford Kerry, Kelley Lee (2007), TRIPS, the Doha declaration and paragraph 6
decision: what are the remaining steps for protecting access to medicines?, 3 GLOBALIZATION AND
HEALTH 3, 3-4.

R - H 2224 -
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E (HSESSE S B o HASGHIER ) » BHR - &R - SRR HEAMEE
FREEH R ABRFERERN (HISETE S BRE c THRER) -

B NS

B LRI SR EERIEATIRRE LA (i ESHIIHIRE
ANEFERBE] T - B SEZHORNES - K WTO FEIRHESHEEN
SRR TENFE HERESREANRAEETR AR 730 -

1.4 (Pooling Demand ) B§ZEm T K DAZBIEK R

H AT ZE s fII R IR BB R - FERKRBE# i - FERKBERERL
REREFEIRENER - Aeb RILHEIRER L {E5IEH( specific-licensing ) |
R RSBEFTRRETHY - ITEERNER T EREEREXRMRRE NS MEEER
BIEY Ft - BRERFTARREN A ARENEE > HFEZ8%EL - B8
BE ARG (RS R R -

2.f5{E (Simplify) TR

B PSR  EREHAEAIEE B - AR AAHEEHE
A EA SN BN NI A BRIFT RAaGIR B E A H (WA A s P
WENRTE) ZRAHER T EINITBURR - RIMMLATE Z1TBUIER - Pk
TBIEFEAHZREFR » ASCER TRIPs HELSE 31 (RIZFBNEE - MEH
EE 30 REFER FEAEEZER - I ERBAREEMEZ R - B2
TRIPs #5E 55 30 RITUMIESS 31 FRITAMEA -

8 SEAE
TRIPS ff552 ~ BHTABE TRIPS HERR - FFRHER S RS R N

WNILAL LG B - B BEF L - (KERSEEK - SRR
AR VBB RAHEIARE  RItRERE NEEERNTH SRR M S E R

™ Supra note 43, at 59.
75 Supra note 44, at 25-27.
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ENBUEHE > BRHEEER - (BT HAREIBIC0 Bigskes  HERER
FIEFFBEZR LB Z A - HICCR S EREME TRIPs E - MBS EGK
NEHBINEARER RO - NiRfRECRR - BHRE - AXEE R "4
HEVME ) IR > BIDIHIE E S 2 —AHEE T USSR - SPITEE - 2R
B T ENAREEEN ) B IRE -

F—IR KHE

1118

KEIFREE 1790 FH1E MR FEEFRHIIE 2 UAE  ErtERLAEY
RAHFREEEREZ BT EHRERFIZRE  SEETHE% (Atomic Energy
Act) - REJE (Helium Act) ~ ZEREISE (Clean Air Act) %% - EEEE BB
FABUR AR ARSI E (REBETE: ) MRS RETA S F BT 2 1T EUE
R B o REESRERE » BREENEFEY  XEA TR TE T
FCESEFIRAERILE » SRRIRAI LR ERFIRE - ERINES RGNS - fEA
FHLZ A B B R A R E R BRI I -

BB AR R FI RS - B FARE 35 ME 203 RF a IEE 2
K (35USC §203) - SHEEN KRB BREZ BN EsasiizE - "HaAa
RMUE MR R G  BFEHE THRE  ELUE AT - ol th EEMHERES] -

FBEEERFROUERR » ASCEMEES] DR BN R 2 e G &
E2 &t - BEEm ORI EA WEEIRR £ 88 A XIS 5% 2 & (United
States Federal Trade Commission, FTC) B&MEEEE SIS » ZE2HSHERE
FTF RRAUBSESIUSERNEE  RLEE TS0  ERFEERR SR
GETREIE - TETERAMUEARY > X EHEREEASEE T ANE
HEREE - @22 - B ERBERIHETE - S ERIRARHETRFE
A 1= R R - BEFEA G mER BN WA FrEmEERSERE

A -

76 See John R. Thomas (2014), Compulsory Licensing of Patented Inventions, Congressional Research
Service.

7 Available at: https://www.law.comell.edw/uscode/text/35/203 (Last visited on 2019/3/23).

® See WTO, Compulsory License and the Resolution on the Revised Drug Strategy, 51% World Health
Assembly, available at: http://www.cptech.org/pharm/clhtml (Last visited on 2019/3/23).
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2. BT
(D)RBEERIEF R G52 Bayer ZEjgi%fE Cipro X

2001 4F 911 F/HRB % » FETTIREMFERES - I > BNEERE
SR Cipro 2 IAEHE Bayer T BIE(SAEVIIRIG T MBI RIERES
{f » (BUEXEIBORAK AR 138 28 F A 1498 1 (28USC31§1498) BB
REGEA ) 2 EIAVERMIERIE - Bayer % MSSMIR TR ABRAIIEY FRIZE » 32
RS RIS AR PR B TS50 MDA B SRR B A

79

AR ENGARAGEFIE - ARFE IR (RERE AT EE LI
A RifEze 2 R I B W REGRFIIE T e N4 - ARENHIEESZ
OB » HINARELRMENTT » THERE R SCES - HEAAR TR R HEA SRR

FE AR SRR B AT SR ESR AR RS (AR . -

BESTAIE 28 S 1498 1 (28USC §1498) L BMEHAIAET CEHMHER
B - % a TR ¢ T M FEEBUR GRS B HAARAER « BUEHAARER
R o B SRS E I B A BRI SO0 BRI AR R A e 1 22
FEHAERTRA - EORGTERY - DA FIMIE > i - | CARBECE BT
BB AE S R A > ST R M AN RS TR -
MZEIE T Z EEERBFIRITAR (U.S. Court of Federal Claims ) 45 ° A
& SEFE 7Y BRUK ( eminent domain ) 2K » T BURFER | 2 BB G IR SR »
HENEBEEEAWEBIECRE  BARFEAHEER (publicuse) 48 TEERE
(compensatory )- “RhA S - FRIEHWRBEME FEHIS E S BT RHRILR TRIPs

? SRREREY - BFEEYENRECEGRRZE - THb » SEMESTH - 5 54 1 > H 62-63 » 2005
_*,;r:‘_ o

8 Whenever an invention described in and covered by a patent of the United States is used or
manufactured by or for the United States without license of the owner thereof or lawful right to use or
manufacture the same, the owner’s remedy shall be by action against the United States in the United
States Court of Federal Claims for the recovery of his reasonable and entire compensation for such use
and manufacture. See Patent and copyright cases, 28 USC §1498(a) 1, available at:
https:/www.law.comell.edu/uscode/text/28/1498 (Last visited on 2019/3/19).

81 See Lauren Keller, (2002) Ciprofloxacin and Compulsory Licensing of Pharmaceutical Patents,
Digital Access to Scholarship at Harvard, 4.

82 See Kurt E. Springmann (1997), The Impact of Seminole on Intellectual Property Infringement by
State Actors: The Interaction of Article I, Article III, the Eleventh Amendment, and the Fourteenth
Amendment, 29 ARIZ. ST. L. J. 889, 896-897.
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HEBTERERNE NG - ZERFAEAA LA EMRE R AETR
HHE - BB RS IREGIE  faRslEg « ZEm S » HER/N—F -

(2) Vitamin Technologist, Inc. v. Wisconsin Alumni Research Foundation®?

ARABEEERE (HFIRA - e S AL D ]Sz A=) i
A ETHRRE ARERENEIMRTIEE SIS D 28R - R
SRORIREEEHS (injunction) » 28 (-2 BRI - TN BB
T (i L3RR » BB LI E¥FAR (Federal Court of Appeals for
the 9" Circuit) ¥47 FFEE - -3 A FIR4AS D BHMATE O HER | A8
7 (rickets) > FPNARE - (BRFRINEELS - &ite D TEEERSY
VERRR - SRISARIRARIE A - TIAYEA TBEAYHH (butter of poor)
2 BOTRE RIS D 2R - MFIHE A KR
TR WEERERRREEZ B - ERASFS - ¥

_F&fr7ARES | A Mercoid Corp. v. Mid-Continent Inv. Co. Bl & & A be > Efg - 32
RAFF B EEFFE T EA AT - BFNCIEEEEE - Si—%
5 EREERIZNALFIREINR - ERENEEE T EREHN R EE
EAHNGSZ BN —HAEE - AX LR AR BZEANN R ERRREES
BEEM - B[O REAAT SIS 2 2F]S - %

FEIR—ABCUARS - HNRRIIRIEZ 2 - BFEE  LHERAEER
H Y Z BHRAE AN - W - SRR R - AR E (BT
FEEEA L 2B REMERETEFRARES)  HEENE—EN-RBER
(ER —ASGE - BE T TAREE - HINAREE > [FxHl > /£57)m
AFEEZE  RELFCOEBRLAET "Bt ) SR T - HETRE =
ERRELENERRE  SREAREZAE T - FEHEEHERE T RRE]
WEAFTIEEE - HE  UR—EXEFERERERER  KMELEEEAE
R AT TENE B2 » HRTTE -

8 See 146 F.2d 941 (9™ Cir. 1945.).
8 1d. at 945-946.
% it is not the private use but the public interest which is dominant in the patent system. Id. at 944.

* SR XEE LEFEEEIEZHIR - PIEABERIC - H 49-50 » 2000 £ -
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I BEE—LIEREE Regulation (EC) No 816/2006 ELR

HRIFARE » HEIRE 19 HREIRSIEF R AR - 105 20 HchiEameE
YA R E AR EEEHANERNRELRS - VIR BELE
BRI B8 FLENFEBIHEFESE 128A % - iRIZERIEBNEE & ( The European
Parliament and of The Council ) 2006 F 25558 816 5= (Regulation (EC) No
816/2006) * » FiDIEHHMERERA SRR AL 4 Ky H (VB T B 22 5L o I H RN
£/ - TRREC BELBHIEHEZ R0 AR BRENRERFIGRAES]
WA S RAR R AR B e R 2 T Baim - AR B BB A B S b o I 1
A -

R 8 £ AR BN Regulation (EC) No 816/2006 (A% » A S aTamak = LA
B R ZHEERER R BES A HEE HZ T e b
HIRE - ¥rplE R - BREE R—ILERRAAS: - SR 2 BEE S 0 LN » AHEZKA0
SRERATERE - B BELEREREERA - ERA N R FES - HEEX 20
bk » AT EEL R

7271 ~ Regulation (EC) No 816/2006 EELF CHEHE (AXEITEH)

A e TR WL
UN Dz (EEREEZ -
— WTO &S5 » {X TRIPs 7
igible importin
Article 4 SPRINPOTEE | sime WTO - OBCD 3
countries
HECE ZEFEBEE (ZfEs—
-2id BlE] )
Extension to LDC and
, . FIE5E 4 &R 2 JE WTO
Article 5 DC which are not AR
g8 - HETAGERE
member of the WTO

V SRS - BRREERA R R FAE IS HEH - FERAK - H 168 » 2015 £ -

8 See Intellectual Property Office, The Patent Act 1977(as amended) (2017), available at:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/6477

92/Consolidated_Patents_Act 1977 _-_1_October 2017.pdf (Last visited on 2019.3.21).

8 See The European Parliament and of The Council (2006), Regulation (EC) No 816/2006, available
at:https://eur-lex europa.ew/legal-content/IT/TXT/?uri=uriserv:0J.L._.2006.157.01.0001.01. ENG (Last
visited on 2019.3.21).
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iAmEot . , " PREAR R =IF AN - Fitres
. Article 9 Prior negotiation
T2 30 KRR ITREE HEsR 5
Application for a
Article 6 e BEEIER
compulsory license
) Rights of the right- N i
Article 7 BEFEAYUR 2 REF]
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