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' Accused 9/11 mastermind open to testimony against Saudi Arabia, Aljazeera.com (2019), http
s://www.aljazeera.com/news/2019/07/accused-911-mastermind-open-testimony-saudi-arabia-19072923
1512390.html (last visited Jul 30, 2019).

2 Patrick Wintour & Peter Beaumont, Nearly 180 dead and 800 injured in Haftar's assaults on
Tripoli the Guardian (2019), https://www.theguardian.com/world/2019/apr/17/dead-injured-haftar-as
sault-tripoli-libya-icc (last visited Jul 30, 2019).

3 Rohingya crisis: A month of misery in Myanmar's Rakhine, Aljazeera.com (2019), https:/ww

w.aljazeera.com/news/2017/09/rohingya-crisis-month-misery-myanmar-rakhine-170925035409435.ht
ml (last visited Jul 30, 2019).
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R A g2 00y B Arix ) 5 A#H DK% R 22 (International positive law )
sl At AL g2 (softlaw) * 0 B p R UHIR A e e L B RGER R
BRI F o WRAFZIED (194992 p P 1w 29) (T Hppan
K02 % (1907 &4 7 = 5) o @ B FKEER DT X E H 2 MR
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R E FBEREAFEpdo FwimE %2 8 K < o kR R (the Allied

government ) £ > - % jE b b R A E 2 e (International Military

Tribunal for Nuremburg ) » # % # § @“,’f%i’ Beoob o v & RGP B T A

* Hortensia D. T. Gutierrez Posse, The relationship between international humanitarian law and the
international criminal tribunals, (International Review of the Red Cross, vol. 88, 2006), p. 65.

5 Frits Kalshoven, Implementation of International Humanitarian Law (Hague Academy of International
Law. Center for Studies and Research, 1989), p. 31.

O Rt imz TRERE T (civilian) ~ & % $ M4 R (combatant hors de combat ) ~ ¥
% (prisoner of war) % o

7 Geneva Convention (I) on Wounded and Sick in Armed Forces in the Field (1949) [GC 1], Article 49;
Geneva Convention (II) on Wounded, Sick and Shipwrecked of Armed Forces at Sea (1949) [GC I1],
Article 50; Geneva Convention (III) on Prisoners of War (1949) [GC III], Article 129; Convention (IV)
relative to the Protection of Civilian Persons in Time of War. Geneva (1949) [GC IV], Article 146.
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% i B RE W% 2| % ;2 = (United Nations International Criminal Tribunal for Rwanda
2T AL TICTR ) e TR 2% 2 By g7 RA H R A 2|EF i mﬁr’ﬁ‘%g
E- Ko MR AFERS AR RYTRFENBANTFELT A
W pEThFa e o Ko ArFER R RIS FlRE CFilan oy ¢
FIRGE N adod - At BAATEF EhFRFrRI “F FiFY (Versailles
Peace Treaty ) ~ % & R " & ¥ /2 e % L ®*% & ¥ /% ;= (International Military
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R 1993 & 5 808 543k ) o

° Agreement for the Prosecution and Punishment of the Major War Criminals of the European Axis, and

Charter of the International Military Tribunal (1945), Article 6.
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PHg R 5 g ez g 2 T gd4p 2 | (collateral damages) 7 & 7 1t 6
RIS %A RPIE G SR Tk @3 T ARG 0 G A
Flt - FER IR L ARER AT FREAE R LG FRAELRED
CRIFLR KR
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L. F% A2 fd? 2 28
R p ARt Rl 8 2 (pp X 28) 2 1977 & (1949 7 p

44

SHFE - R ) (T E - R )

et

HFEAC(ARA2H) ERFoF (THRTERSE) TH A B
BB FART L2 - v R BT RAORL A TP Hp PEER TR A
- BRI R A - BORAUEL - 0N PR AEAT 2 B8 T
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12 Article 51, 57 of Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to
the Protection of Victims of International Armed Conflicts (4dditional Protocol I), 8 June 1977; J. -M.
Henckaerts & L. Doswald-Beck (eds.), Customary International Humanitarian Law (Cambridge,
Cambridge University Press, 2005), Vol. 1, Ch. 4-5.

13 Common Article 2 of Geneva Conventions of 1949. & ** 1949 £ p p L w 2 {0 = (50 5 %
ko RER RS EEFR G LA -
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Bl - HGRBSEERE 1949 & 87 120 (PRI OK)hiFL 0 TE (P
PAAG)VRLFEN S AT S L0 70 ¢ R LET RS L FE
PAFAFT AR RENRE S - KA REEF REE R TR G R

PR R AR Gl B 717 o R A ET A A F A B AR S
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) FSAFEEZPr g
1. FABAEEET 2440803 %8

RZAERE Y 2 AT ERR L 2R EE RS R R 2 T
B A FSEREFER AN BN FR2 R REREE YRR R
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FEF o ARF R O FBAEEE 2RI RIFRLR  HNE L FLE ¢

4 Article 1(4) of Additional Protocol 1.

5 g @54 5 TLevéeenmasse ;o ig 8t 42 (7 5 enT 2§ 6 ¢h 3 JE (T MR (combatant )

R gy BOPE O RE S P pE T R RS (prisoner of war) e i o

16 Article 8(2)(a) of Rome Statute of International Criminal Court, International Criminal Court (1998)

[Rome Statute].

‘7%“%iﬁ“ﬂé%%%%ﬁﬁﬁm’Pﬁ¢#W?§ﬁ%%5ﬂWﬁ¥ BRI TS
TREZRTFRP PR T EREV R -

18 Article 8(2)(b) of Rome Statute.

19 ICC, Prosecutor v. Bemba, ICC-01/05-01/08, Decision Pursuant to Article 61(7)(a) and (b) of the

Rome Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo [Bemba Pre-Trial

Decision] (2009), para. 217, 220.
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(International Committee of Red Cross » 1 F f [ICRC ) 335 B A if /2 Bif
* 2 EE (7H - 42 L (general close of military operation ) » ICRC 335 ° *t K]
W REEER O 2R AM TR ERN PR EETD - 2ARR R
Mo B i R AE R @i v 20 e h A FARE R RET G RS A
E2 g 2o AREE I+ o ICTY & Tadié % ¢ 42 : ICTY 325 B% A LIRE)
W 3 Mo 5% % (ageneral conclusion of peace reached ) 2 o
2. A28 W
AREERN LR R EAEEREFNFEY AXRR D BAR S
SR PR (F405 - B REAT AR HEE) D mm (p L
B) FE AR AR AT BRI G PRUFE TRE
( battlefield; zone of combat; zone of active hostilities ) » & % B > P zrs 44 2 1k &
PERLEEAR o
S ERE AN KR
(=) =&
. FRAEEFEdr 2846
ARERFEER AR EFRFA(PPI )R F (T &

ﬁ?
s
\\\

£) 221977 & (1949 p P X 29 % - wpbesh 2t ) (T4 T

20 JCRC, 32" International Conference of the Red Cross and Red Crescent, International humanitarian
law and the challenges of contemporary armed conflicts [32" ICRC Conference Report] (2015), p. 8, 9.
2 Article 6(2) of GCIII, Article 6(4) GCIV, and Article 3(b) of Additional Protocol 1.

22 ICTY, Prosecutor v. Tadié¢, IT-94-1, Appeal Decision on the Defence Motion on Jurisdiction [Tadié
Decision] (1995), para. 70.

2 ICTY, Prosecutor v. Kordi¢ & Cerkez, IT-95-14/2, Appeal Chamber Judgment (2004), para. 321.

24 Common Article 3 of Geneva Conventions of 1949.
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%5 Article 1 of Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts (Additional Protocol II), 8 June 1977.

26 Article 8(2)(c) of Rome Statute: “In the case of an armed conflict not of an international character,
serious violations of article 3 common to the four Geneva Conventions of 12 August 1949, namely, any
of the following acts committed against persons taking no active part in the hostilities, including members
of armed forces who have laid down their arms and those placed hors de combat by sickness, wounds,
detention or any other cause:...”
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27 Article 8(2)(d), (f) of Rome Statute; Supra n19 Bemba Pre-Trial Decision, para. 225.

28 Supra n19 Bemba Pre-Trial Decision, para. 236.

2 William A. Schabas, The International Criminal Court: A Commentary on the Rome Statute (Oxford
University Press), p. 204.

30 ICTY, Prosecutor v. Ramush Haradinaj, Idriz Balaj, Lahi Brahimaj, IT-04-84bis-T, Re-Trial Judgment
(2012), para. 396; Supra n20 32" ICRC Conference Report, pp. 8, 9.
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factor) & » 23 JF G - kmjemtF AR e

B mp R - WER AR R 2 22RE R KRR i R4 2
EFA FREAFEZZH* 2F L0 £ %2 iER 2 AL n the case of armed
conflict not of an international character occurring in the territory of one of the High
Contracting Parties... | 0 RE > § F 35 Bhct s 2 > TRFAE2 BT
- B F A RSN RER R R L PR AR L3
W RE AR ARSI RN S R FRIRE AL R

ﬂ@%%ﬁﬁ@ﬁaéixkﬁi@%&égiﬁiﬁ%%,#ﬁﬁé@ﬁ%é

31 Michael N. Schmitt, Charting the Legal Geography of Non-International Armed Conflict, U.S. Naval
War College International Law Studies, Vol. 90 (2014), p. 13.

32 ICTY, The Prosecutor v. Dragoljub Kunarac, Radomir Kova¢ and Zoran Vukovi¢, IT-96-23 & 1T-96-
23/1-A, Appeal Judgment [Kunarac Appeal Judgement] (2002), para. 57.

33 Supra n32 Kunarac Appeal Judgment, para. 57-9.

3% Supra n31 Michael N. Schmitt, p. 101.

35 ICRC, International Humanitarian law and the Challenges of Contemporary Armed Conflicts, 31%
International Conference of the Red Cross and Red Crescent [37%" ICRC Conference Report] (2011), p.
9-10, 16; Jean Pictet ed., Commentary to Geneva Convention I For the Amelioration of the Condition of
the Wounded and Sick In Armed Forces In the Field (1952), para. 50.
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36 Dapo Akande, Classification of Armed Conflicts: Relevant Legal Concepts, in International Law and
the Classification of Conflicts 32, 72 (Elizabeth Wilmshurst ed., 2012).

37 Article 1 of Statute of the International Criminal Tribunal for Rwanda.

38 1CJ, Military and Paramilitary Activities in and Against Nicaragua (Nicaragua. v. United States of
America, Judgment, 1986) [Nicaragua Judgement], para. 218; ICJ, Corfu Channel Case (U.K. v. Alb.,
Judgment, 1949), p. 22.

3 Liesbeth Zegveld, Accountability of Armed Opposition Groups in International Law (Cambridge
University Press, Cambridge, 2002), p. 136.
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S EEERE SR IR T F R R RS S S 3 LR

Ol T~ AARY > Tk LR T oo

AR REANZEA L RENEZ RS LR FAERFRE I Sk E K
R h 2 872 580 0 d 2022 e TR 20 TR P o 2t TR R
fidefe TH2 282 S0 €8 bhie- T8 L4 REHRR2
(FuEREANTE LR IR AR EFRNTEE L7 T2 a3
WP ER TR SRR AR -
=~ THRER B2 T3 iyl

Aier TREL R 2 FHH > ZAHEBMERGS TiE2Z BT AR B%
AERRE R ARG H B § RAE L EY

PEARERE G AL ERLFR B A KA REFE AF

i

B L AR PR o SN REAE 2 ahe 5 FREE T2 L ICTY
FREATAERZEAEGREG M (nexus) Y R 4TS 20 KA
#ic? (8% 2 ICTR» it baeh (¥ E R RERE T 2 29 ) e | 3 h o
B2, EE- el > 5 (Fe B A REREAEERRY) G oM
P2 &k ie ICTY 21 gFid fedrs M sk o 2 &% e g F gz
RAAPEFRFALZER BT AL TE AT BB - BA)E AR

Ft 0 £ % L R € (preparatory committee ) # T 7 fA g iF 0 RS &
: B

7
BoopE AR WA AREA G AR AR ARELES S

40 Supra n29 William A. Schabas, p 144,

AR e E I Chdg T S KRR JF Ao ¥ B2 RS G 40 E & ohiF * (play asubstantial role );

B3 p- TRBMZELDRTF] REEA R - T EF L o 2R~ ICC, Prosecutor v.
Katanga, 1ICC-01/04-01/07-717, Confirmation of Charges (2008), para. 380.

42 Article 5 of Statute of International Criminal Tribunal for Former Yugoslavia; Guénaél Mettraux,
International Crimes and the Ad Hoc Tribunals (Oxford University Press, 2006), p. 321.

4 Article 4 of Statute of International Criminal Tribunal of Rwanda. 5 & B % & &2 ) “,% %A
FETAREREFEFEREOMBELE £ 2 L EREY R -

4 Supra n22 Tadi¢ Decision, paras. 73-83.
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SEIREE R R S S S TR S S R R AR NS E S

‘gk

TR R %2 2T Ak - B4 Pow RMEAE R 24 LR BAsn
gkt ¢ F 17 LA R PEIIRE B 2 B E A dE B AT o

AT FEREUT R REEF R TRE S 2 T AT Ak | 24
Zod MRLBE BT AP A L2 FUHANPAEFROTALT &P Wik

R AAFRE TR R 0E § AR R N R R B 2 5 E AR — dede i

—\

([ RETFRAE S 2 P E T AERA A ) D REINE 2R

WHERFUTRLE (V2 TR prAiRE B2 52 Lagh  Poegiz F R

L
%\} _ 49
Defendant War crime Crime against humanity
1 | Bosco Ntaganda \% A%
2 | Dominic Ongwen \% Vv
3 | Germain Katanga A% Vv
4 | Jean-Pierre Bemba \Y Vv
5  Alfred Yekatom™ \Y \Y%
S AESTEF (PR 2Y) AR aGE RS Lﬁ?jl LG HERT CFREFRP D

kR s ST L AR AR W BT ER FE T AR S

4 W. I. Fenrick, Crimes in combat: the relationship between crimes against humanity and war crimes,
International Criminal Court (2004), p. 4.

MEPW'W”iwh~r19E% PR S SR BRTAE N A R Y £ 8 g
i~ FF|FFE > 2 W5 Bosco Ntaganda ~ Dominic Ongwen ~ Germain Katanga - Jean-Pierre Bemba -
Al Mahdi ~ Thomas Lubanga Dyilo = =4t FE e THE B | 4237 o

B AP BREANEE LG 1T CRLEREURI R 2 A2 AR ENE A HY 25 61
AR F AR H—= &+ 313> Al Hassan % Alfred Yekatom 7 d 7§ % 4~ =3 2¥ AF, H R
4225 o 4 ICC, Prosecutor v. Al Hassan Ag Abdoul Aziz Ag Mohamed Ag Mahmoud, ICC-01/12-01/18,
International Criminal Court, available at: https://www.icc-cpi.int/mali/al-hassan [accessed 26 May
2019]; ICC, Situation in Central African Republic II: Alfred Yekatom surrendered to the ICC for crimes
against humanity and war crimes, ICC-CPI-20181117-PR1418, available at: https://www.icc-
cpi.int/Pages/item.aspx?name=pr1418 [accessed 26 May 2019].

YorE Al 8 AL ARBFURLAr o X r FHRELEFR  HI W6 LR
PR d A i‘ﬁﬂiii?’?‘ﬁ ClR i o LB FHFER AT S RELAPRE gt BRE
sEo o FERBATEMRNL 4 BEEL LR

50" Alfred Yekatom ** 2018 & 11 » m R E 2™ » ¥ % - L FENEE 2% D) ke P
TREEAEZR AT F AL REFRE RN AT IEF A RTITL AT o § AN HPAEFER
2ZEEFHFTHE mA 2 T2 BT AR F s A2 HH 2 7] o 4 ICC, Yekatom and
Ngaissona Case, Icc-cpi.int (2019), https://www.icc-cpi.int/carll/yekatom-nga%C3%AFssona (last
visited Jul 31, 2019).

o
x

T
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6 Al Hassan Ag Abdoul Aziz’! \Y% \Y%

7 | Al Mahdi v
8 | Thomas Lubanga Dyilo \%
=~ ”‘F”‘ %ﬁ,,.v‘-
(=) &2FERpMEEsd
1. Prosecutor v. Tadi¢ (ICTY)
B X A CRRLERE S &3NSl b SER- S SRR AU SE N

A RAMENE B BETARGRG PAREL S BB RE A
R

RIS L E R ERNLAET EAY ABLF AR

ICTY ¢} 37 e rR 28 5 TR RER G R S5y b
PR KB B AR R R B A SR Kk 4 o ) (An armed
conflict exists whenever there is a resort to armed force between States or protracted
armed violence between governmental authorities and organized armed groups or
between such groups within a State. ) > » p* fo 75 f 45 B 4 2 2LES P A R R
EE 0 A ifﬁ@‘%’ﬁif“ KrR2 & 53t P R S ICTY #R'%

BREFREAFADIEZ: RARTTRERS 75 o

PR B LR R B H L A T MRS R A
i E'J*@wmfﬁx,mlbﬁé ;é:ﬁ?r"{”'hfld - R¥Y WAF’--’—L%KA\
BN F mmi AR AT RV - R RS o 5 Y - R A

N
e
s
d:rl
!
H

S ER (BRFF) & () AR # EFROFEFEF L 4

% (F4&F3) Food A 5 VAR R - FREE D R R

)
=
=
W

FERBEEL A AR 2 FASEEREFERM

Sl AlHassan > 2018 # 3 " o R 2| 2 fadis - P D RS2 E 2R ABEER  &d AT 3
AR T E H T RN L e A s TP A T 2 R T AR R R A kA
Al Hassan Case, Icc-cpi.int (2019), https://www.icc-cpi.int/mali/al-hassan  (last visited Jul 31, 2019).
52 Cullen, A, The Concept of Non-International Armed Conflict in International Humanitarian Law,
Cambridge Studies in International and Comparative Law (2010), p. 119.

53 Supra n22 Tadi¢ Decision, para. 70.

4 ICTY, Prosecutor v. Tadi¢, IT-94-1-A, Appeal Judgment [Tadi¢ Appeal Judgment] (1999), para. 84.
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d P o FAMBREEREHFER RS G B
(1) @B 5 BRFE DN ER A 7 o

(2) -REBREL 4R R
(3) AP RMAETFREE B 4 B R

(4) RePBEAFEEFR > LiFR- > & 22886424 R pded] (FiEy

!
i\4
=
A
oy
|
[e]

3
Ik
¥
N
e

+3g)
WPk B ks Stk ik g 3 W s @ (FRY) 2 L A T 22
FRAEP (BH) FFEE 5 AR ERREBTR 4ok 2 FE T R ARpP 2K
7| 2

#% 7 &2t BSF 2 BH scfrE 2 ¥ » e d % FRY sefp8 3% 5 % 6 724 BSF >
RREIES A wE Ry AR B S RRG AR LR S
570 fie— H 4t A% BSF o FRY sefrB 2 B9 0 M % > vfE % BH 2
FRY 2 B 8.7 S BR 5k 5 &

FA AR ARG T prAaR ey BEE s MR R
FARE FPOP? PR R A 4T AL AT F B s BRI eh
R 4ed2 A % (United States v. Nicaragua ) &7 4 7 » g ICJ B gd2 >t R S A
A ¢ (Nicaragua Revolution) # & » < F| % B X 1 F gofrd KB — B F
(Contras) * ¥tk se A F @ KBeR ¢ > HAr L@ F R A 2 07 4
(BRIAP 3 AF oo pETI A REfrai 22) L37FF
2 RPF o ICTH* T3 sedrdl | (effective control ) ekt > 7r T i o) R 4430 4 4
FIRAME T FOAE 24 GRS R E (B%) A 2 et 4
NEFT BFF2 FEGEALRBRP ARG R BT SRR
Perdp R 75 R FI AT R 2R R RIE R B 2
REFIAERE S HFIRT k-2 piRy e ﬁfﬁf?ﬁt#iﬁ'll.ﬁlﬁﬁiﬁ S

55 Supra n38 Nicaragua Judgment, para. 113.
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E
A
~my
By

e b 3Rk Rt F ARG R P R R A IR AT R P
*

AR ICT R 4c e A R st R JRA R A B R P AR B AL R
REZRLe T Tydly (Rerenl 238 ) FBRFR AL EF T A kD

N
o

b2

75 piEEF E o 22 MRS E (stateresponsibility ) 2o 3R AE > & £ FE A2 ©
tdZ @ A 2% # & (individual criminal responsibility ) > #7144~ % % je7 (7 2 &
#FrICT et > A S Es Y BT 290 " 20 441, (overall control ) - 4p %+
SRR IR = st VIt 1Y

i&v

FRABITAIEME Fohdp o S R R B E
e dp TEhiT 5 o

3% % FRY FCRE 5 1992 #RE PR S ER S BSEFY g 3Rt 4 &
EARTE TR AEPET R BREREE A B F R FRY &
BSF#3 ApF i B~ PR ik & ~ AR cnE § ~ g F ~ MG BB v ik
T~ AT RSP AR AR e & BRI FRY 2 &
Bogrd] BSF o i g L - R R o

2. Prosecutor v. Delali¢ et al. (ICTY)

AL AL EHER AN 1992 B G, g R T EERE

Wi

(Bosnia SerbMilitia) %7 fe 3 ®ede Ak o & § PRt EH K4 0 15
RO S EER L NE RN S R S Ry
F+# (Yugoslav People's Army, INA ) #icdt BH AR 2 cvh 2 B4 5 i 9 g £+ 1992
£6 7 I SHTH e oA Hie 21 A pienk 3 —BSF 41 ek 0 a0 21y

#r+ £ {v® & ( Army of Republika Srpska, VRS ) #§ #25 - m JNA F lJ/Jf;IH BH>

56 Supra n54 Tadi¢ Appeal Judgment, paras. 100-1.

57 ICTY, Prosecutor v. Tadi¢, IT-94-1, Trial Sentencing Judgement [Tadi¢ Trial Judgment] (1997), para.
601.

38 Supra n54 Tadi¢ Appeal Judgment, para. 150; Separate and Dissenting Opinion of Judge McDonald
(1997), para. 7-8.

59 Supra n54 Tadi¢ Appeal Judgment, paras. 146-162.

% David Binder, U.S. Recognizes 3 Yugoslav Republics as Independent (The New York Times,
April 8, 1992), David Binder, U.S. Recognizes 3 Yugoslav Republics as Independent (The Ne
w York Times, April 8, 1992), https://www.nytimes.com/1992/04/08/world/us-recognizes-3-yugosl
av-republics-as-independent.html; ICTY, Prosecutor v. Delali¢ et al., 1T-96-21-T, Trial Judgment
[Delali¢ Trial Judgment] (1998), para. 114.
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rEF L INAhA £ —VI s et s L4 VRSO A e g FE a4

P irpMrct et H 3P H VRSB VI % 5 JNA eha 290 22> ¢ VRS & BH
:‘,}ﬂ}zgqy ?F-?%;g,@_«:g;?‘—;;t\gig{,L%%ﬂ ‘N,,Tﬁ-ﬁmzc«%s,} ® 13}\%;;
B AR RBEREEFERT G R

3. Prosecutor v. Lubanga (ICC)
BERNE (RS R E)E A REEA R FERRE TS ] (O
ﬁkfﬁﬁhﬁ AV RIS E AL BT O R BEE RS 215 - 5
CRIEAN R ARG TR PIEN R BR R RAORR] ¢ 4R KRR

ER 52 ICTY AR % 2% 2k 3

\\\?{r
<l
8

B2 Rpg TR P o 2z fr

ETIRS

F3* Tadic 297372 28 2R TR ERRRE AR ERS 75 PP HR
AAREEAEER  ARAUEFORFL 2 BRERAYC A S B2 RRT
BFRY-RARPRE PAREIGRIE Z2RFAY L Tadic k732
L g HETH B4 RREN A AT R AR A AR G o BT R
FEE G T2 gl AR S ) RN LA

ok ik - B AR @R S RRE T AR EEE T S RRER
FwrR o @ o7 eh T ik4F | (occupation) T g AE 3 R B RHE e 2
TR GRAR D PIARSR G AAR AR R A2 R IWaE W Pl 22 7 (7R H A

PAvEd RS e A AR R U] % # 4r® (Democratic Republic of

1 Supra n60 Delali¢ Trial Judgment, para. 232.

62 Supra n60 Delali¢ Trial Judgment, para. 234.

9 Elements of Crimes (International Criminal Court, 2002), Footnote 34. @ F*% =% 2 oyt E £
FARENE & 0 A Futs Bemba (¢ 3l B - A RELTHWER I AOTE O TR 3
BRI AEL P REF LA P AR EERELEF EFEF o 4 Supra n19 Bemba Pre-Trial
Decision, para. 221.

8 ICC, Prosecutor v. Lubanga, 1CC-01/04-01/06, Pre-Trial Chamber Decision [Lubanga Pre-Trial
Decision] (2007), paras. 206-208.

85 Supra n64 Lubanga Pre-Trial Decision, para. 209.

% Supra n64 Lubanga Pre-Trial Decision, para. 207.

7 Supra n64 Lubanga Pre-Trial Decision, para. 210-211.

8 ICJ, Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda),
Judgement, 19 December 2005, I.C.J. Reports 2005, para. 172.
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Congo> M T4 TDRC ) B p g +E A AMHE LT 2 Wag b g 41
Bt 7 DRC chff 4 » ¢ i (hAF2 & & o
% 7% DRC g + :iE 3w Fidp #F —General Kazini 3 & & FAR A AN B
BTREFA e B9 v g+ i ibApizs — = B4 (Tturi); 4 #F > & DRC
P HE Y - A FFE—UPDF 2 86 F&39r 4] 5 FEHEFET 80~ 5
Afeprct et g FARERB-FEZRE 5 > BHGANET LA
A F T DRC AP o § T B E (7 5 % @ 7 RSP EHR A 2002 £
7% 32003 & 6" #HFF A DRC-
4. Prosecutor v. Katanga (ICC)
FACHW TREEARER T4 T RMERFF, 2 T RFAS

Fp | & ¥ ¥ 32 Tadié % 2 Lubanga % 2 fach L 2

o

P B FAF e RAT Y
PR R - R R AR AR AT ¢ AR P HgES T
(1) AERac - Ag b4 Fe s pe afd > 2 Lgieng Hhfd e
RER N L AL

(2) pefte 4% ~ ATl fgr H > B F A 34 Ky 2 ¢ B

AR R (WH3 GAAR SRS )

\lT\

'
%
+‘~
W
A

§
k-

(3) ARG e BAGAIREFR X I H & 5 &35 nk
[P & I
(4) Top* (Frci ok & -
(5) AR o T 8 F £ 744
hizk o p 1999 #4223 2003 £ 6 7§ FiE ot A —DRC P ochiz Bl
(Ituri) Brft B pp > a2 = ~ FR{ES > DE 2 Rapcd 2 A2 @|RY ;5 peh > 57

FERRE F SnE Kazini %8 p 72 2 5 7 & & B 5 " Kibali-Ituri ;% » F]p* >

% Ibid, para. 175.
" Supra n64 Lubanga Pre-Trial Decision, para. 215-9.

"I ICC, Prosecutor v. Katanga, ICC-01/04-01/07, Judgement pursuant to article 74 of the Statute
[Katanga Trial Judgment] (2014), para. 1180.
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PRI B TR e Sl Ty EE T A DER R AR R
FRfrptinBE P BT ERITY oz de - 22 23,2002 # 7 7 1 2003
E2 0 E+E Y DRC A - NEHAEFR

5. Situation in the Republic of Korea (ICC)

2010 & 3 7 26 P A 8% Bhegg Sfen- fo b F o v - dos i HAE— X X 5L
(the Cheonan)» 3% 46 4 7= ;& 11 # 23 p #H4dE a2 g (Yeonpyeong
Island) e kg fr s ERERIF Ao s Tar oo

BEARAM B AR AR E td 2P B2l RfL TV HE LT R
R E2RESREER ARG E gL $NRERAEFERDTE

FlAdF - P hgid o H* Tadic FH1E 2 e K o g WA PR TS BR

“m\L

MAFE R R A AL T DR RENE A BRRE FER SR K
JA LR R R G - P (e T (v R A ICTY h R %
HWE - G RER AR REEREFR T2 ahd kEmR -
(=) FHLn

HAp B REANE PR R EER A 2 T A L F K
AL A 2 R F] > AL 2 PR LR (TA
1 & B R E 2 B iR

TR R BRI FR AR ORE & R g LR e
LEFE LR AREREFERL S 2 RFF wAREE SRR ORG
BoBptr - 23 - P RFIAGRIAIRRE REGS > Fl WA G Fa

R CEAAE AR RMEGEY HRHE R AL T - TR PR E N

RSB R EEER G A

2 Supra n71 Katanga Trial Judgment, paras. 1198-1205.

3 ICC, Situation in the Republic of Korea, Article 5 Report (2014), para. 30.

% Ibid, para. 43-46.

5 H.-P. Gasser, International Humanitarian Law: An Introduction, separate print from Humanity for All:
the International Red Cross and Red Crescent Movement, Henri Dunant Institute, (1993), pp. 22-3.
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o g BHERAE DR L LE et MARREE S R FFESA R EERE R

™

TEEA KR TEREE AR R RSS2 ez - T

A
Y
H

P e IHe R FEARR 0 P W T R - HIETIRAE o gRCIRenE > 3 & TR
51 Tadic ¥R EFROTE T REFR T AR REF L fif\-]'?s‘T 23 E‘_%‘«
R KB AR RPN R B FEA DR RS o pFE A 5 Tadi¢ %
LRGN AGIARNFERN T SR FEFEAMT AR LR A LT84
) NEEAFR o F F];,SIQ 2444 A ¢ (Inter-American Commission on

HumanRights) % 1997 fr {222k ? 2n2 » HFF 30 @ @ ST 2 k4 75

»

- NEHER o LEET L LT

2. B AR

M BE A2 R RS MR @ wmI 1907 & (59 24) (&4

ARG AR e - AR I E R EA R - A A
B E R 2 2B 2 AL AT LA AR LY
T F 4R 2 #0410 ) (effective territorial control ) # ibAF ehir v & % > @ &R (1949

Tobo g - #ulE G 6 RE AT Bl 2 @ G5B - 2 gt

76 International Law Association, Final Report on the Meaning of Armed Conflict in International Law,
The Hague Conference (2010), p. 3.

7 Juan Carlos Abella v. Argentina, Case 11.137, Report No. 55/97, Inter-Am. C.H.R.,
OEA/Ser.L/V/I1.98, Doc. 6 rev. (1997), paras. 149-51. 3% 2|11 e R chld B 2 e 4 ek s ok S e
RZPERRE -

8 Article 41 of Convention (IV) respecting the Laws and Customs of War on Land and its annex:
Regulations concerning the Laws and Customs of War on Land (1907).

" E. Benvenisti, The International Law of Occupation, Princeton University Press, Princeton (1993), p.
4,
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B3 T 26 4] ) 328 @i 30 328 Garc Rr® T o] ) AR AR PR W

PRER-FBRP LATRRER- G AEES T RREFRATY
7 Delali¢ %7 %7 Fli e MERTFEFMELALFER - 2% AFHE R

ERFARERE - e NRER SRR AT TR B AR a S 2 R AR

E
4
y
oy

A k4 AL e RSB T IR PR FE R 2 R

‘EES

RIG2 S TRFHAEER 0 F 20 doF RERF TR D25 &
@%%i@i’m&%%”éF%W%ﬁﬁﬁﬁiJ“°ﬁ”’iﬁ%%%’%
RoAg A ARERA KGR DOIRE S DEEF A ERS AR PR
B2 LREE A KBR B P & @ 2 85 2 4L & | fragmented approach ;e
R FREE SR o A Rk 2R TR AR LB
AR R PR AR A A s g se B
4. # FAF&£F IR

BRERETIFTR G- AFFREAEGHR FE 2 B AR P ARE
BAEERIR- 2 R @RADPEGER TRFE 0 a6 4w g PR RS
F PR IERZWE T 2o A AREEAEHER AR S P R

kAR RFEENEAFR -

80 ICTY, Prosecutor v. Blaskic, 1T-95-14-T, Trial Judgment (2000), para. 149. p* #F » Bf* ”'Li'*ﬁ g1l

A g0 Ar R 2 R - FEECATHE o F A R AR fﬁl*ﬁf" FERRZ R GARLE ‘ﬁ.l~
g E (BE) (78 2 #m—kgﬁ%jﬁg NI i A fﬂfh T‘*’v’% SR AL R RE

FApm AR TE P ““rip SN S X ¥ g U f"%]@ﬁ FHEHBIEHIBEG gm0

FIRF R Pordp R 75 o

81 Supra n54 Tadi¢ Appeal Judgment, para. 84.

82 Tristan Ferraro, The ICRC’ legal position on the notion of armed conflict involving foreign

intervention and on determining the IHL applicable to this type of conflict, International Review of the

Red Cross, International Committee of Red Cross (2015), p. 1241-2.

8 George H. Aldrich, The Laws of War on Land, American Journal of International Law, Vol. 94, No. 1

(2000), p. 63
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AL e iR W O F FR G P Ty orindl ) R
Yo B R RR BRI ¥ 2 2 AR S g gul v g
FHRAEa RFEG a2 L5 T80 AT T B0 e
B EIE bR et SR L MR RG E (TR Rt en T il SR
B o EirR £ F R D RADR S - A et o

€ - #HE F  DjemilaCarron & 1) 7 P % R'Z 2 Jed A AR 3| iR AL
bR P W R E R R AIEAR M TR R A RER % S
By A - ARERAEEFROG LY Lrd - BARGREALERLE S
Ao AR RIS L ARNEEAEEFERF LTI IEREY T 20

Al s R RE S R R? i@ﬁ ¥ Djemila Carron 3% % 4o % it 225 2L

ERAEGR G AR B REEY T raipd ) 2 T okdpd] ) w0 AR
R w PR R EEER S 2 Y R 2R T ERERARG
AP MO OE L FREEREFER T 2 2% 2 5 403 o0 T One-shot
Theory j; @ P#Rist 2 SHFH T TR LRREFAEFR? FEET- T2
Boehpd 0 e kA %f—‘ﬁ Djemila Carron i&— # 305 » Fl i "B LR

8 ICTY, Prosecutor v. Tadié, 1T-94-1, Appeals Chamber, Separate Opinion of Judge Shahabuddeen
(1999), paras. 19-21.

85 Sandesh Sivakumaran, The Law of Non-International Armed Conflict (Oxford University Press,
Oxford, 2012), p. 227.

8 Antonio Cassese, The Nicaragua and Tadic Tests Revisited in Light of the ICJ Judgment on Genocide
in Bosnia (The European Journal of International Law Vol. 18 no. 4, 2007), p. 653.

87 Michael N. Schmitt (ed.), Tallinn Manual on the International Law Applicable to Cyber Warfare,
Cambridge University Press, Cambridge, 2013, pp. 79-82; Djemila Carron, When is a conflict
international? Time for new control tests in IHL (International Review of the Red Cross, 2016), p. 1029,
1030.

8 12 ICC ¢ Lubanga % % & » ;% Faen2];4-2 B :f ¢ T This will determine whether an armed conflict
not of an international character may have become 1nternat10nahzed due to the involvement of armed
forces actlng on behalf of another State. | ;% FeP? Fad 3o @i T B | AL F L5 - 22K
R EHR G A

® Supra n87 Carron, pp. 1029, 1030.

% Supra n64 Lubanga Pre-Trial Decision, para. 207-9; Dieter Fleck (ed.), The Handbook of International
Humanitarian Law (Oxford University Press, Oxford, 2013), pp. 44-45.

N Hipr L2 ﬁﬂ% * &r_g‘,; % Greenwood ~Solis* # P304 RSB A R mART 2L - Tehjk
T A2R o 1t ‘ﬁt‘ fr gug B fﬁrx EAE N A N %‘f‘ % Milanovic §= Hadzi-Vidanovic B# B~37 % 3 »

e FEEA TR BEE & K- «Kmﬁ&é‘ﬁ_)’ﬁ R HRATE SR AREE AL R
% o % Solis, G. D, The Law of Armed Conflict: International Humanitarian Law in War (Cambridge
University Press, 2010); International Law Association, Final Report on the Meaning of Armed Conflict
in International Law (2010), p. 28; Marko Milanovic and Vidan Hadzi-Vidanovic, 4 Taxonomy of Armed
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B RG &5 [ Bt anbd i (strictrelationship ) » mLEvT BOMEETEAT R
et T odr ] JeAe s B v B L REZ AR T IR A L REFRT
BinE P wEHmaT g AR EF SRR PR IES RP R
ek FZ P RREBRLEE ROP RO PP EFREERNEGFRZ 2RSSR K

RS G > TENEHFRRE AP EG 2-

d Tadic X R4 RER KWL < R F{ e FHa:

(DA RBLFBRFEEFDFER? & (> - FER 4 P 20 E> #Hiub
BT ag Bdeie o BB R EHRIT G o)

(2)-WEBFEE FARR F- A2 o(F - 402 F 5 320K E Ffenig

2T PE 0 HAR Y PIARER G AALEAR s R IbAE R AN P E 2 TV (TR

(4) REpPRPAERFR > EHFR- 28238 % =22 RRded (Fiy F3
2P AEEA G R LR AL B

A (ER) AR AT R E R 5 AR AR RR)

A oLis e Pt i e TadiC %02 F B £ kTR

%‘,\

GRS

GhEE e Ly AT R NS BR T HRD e BRRE
REWR AL DR FT LT hE % 4 A& DRC g Katanga * Lubanga % » §

TEFHE D WA RS DRCAE S chz 1 > { T4p4l ) 2 S p Rengd @ -
FEBAL > AT ERD D RENF R R AR EER R R YA
SR BTN AATETI L RAAR A g FREEAEFEL 3L 5 BA

Conflict (2013), p. 274, sited in Noam Zamir, Classification of Conflicts in International Humanitarian
Law: The Legal Impact of For-eign Intervention in Civil Wars (Edward Elgar Publishing, 2017), p.53.
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97 Report of the Secretary-General Pursuant to paragraph 5 of Security Council Resolution 955 (1994),
UN doc. S/1995/134, 13 February 1995, para. 12.

% Bureau Proposal, UN Doc. A/CONF. 183/C. 1/L. 59: “Section D of this article applies to armed
conflicts not of an international character this does not apply to situations of internal disturbances and
tensions, such as riots, isolated and sporadic acts of violence or other acts of a similar nature. It applied
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9 Information conveyed by New Zealand. ICRC on Threshold for War Crimes Committed in Non-
international Armed Conflicts as Contained in the Bureau Proposal in Document A/CONF.183/C.1/L.59
and Corr.]’, UN Doc. A/CONF. 183/INF/11.

100 UN, Report of the Ad Hoc Committee on the Establishment of an International Criminal Court, para.
74.

101 UN, Report of the Preparatory Committee on the Establishment of an International Criminal Court
Volume I (Proceedings of the Preparatory Committee during March-April and August 1996), para. 78.

24



HIT M R G e i AR R B iR PR SR RAE - A0 b R I

ey 5k g B E puehd 4R B (principle of complementarity ) .4 ' (o
Mt RS AR HE B AR RS E 2R EAERE AL

FREF PER ARSI RO AARELEAEHERET % FAARTR

KiFL O G AT AL Foad e BRER TG R BR

Pz MRS R TR R A R o WP AR R R

%o PR A AEER LR Sk o

(=) TNFERAPM R E LT

1.  Prosecutor v. Tadi¢ (ICTY)
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192 Supra n22 Tadi¢ Decision, para. 70.

103 1bid; Supra n57 Tadi¢ Trial Judgment, para. 562.

104" Supra n57 Tadi¢ Trial Judgment, paras. 140-1.

105 Supra n57 Tadi¢ Trial Judgment, paras. 143, 145, 565.
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106 Sypra n57 Tadi¢ Trial Judgment, paras. 143, 146.

107 Supra n57 Tadi¢ Trial Judgment, paras. 567, 568.

108 Supra n57 Tadi¢ Trial Judgment, paras. 564, 566.

109 ICTY, Prosecutor v. Limaj et al., IT-03-66, Trial Chamber Judgement [Limaj Trial Judgment] (2005),
paras. 83, 93.

10 Supra n109 Limaj Trial Judgment, paras. 135-167.

" Supra n109 Limaj Trial Judgment, paras. 168-170.

2 Supra n109 Limaj Trial Judgment, paras. 134, 171-3.

3 Supra n109 Limaj Trial Judgment, para. 171
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14 Supra n109 Limaj Trial Judgment, paras. 98, 110-7.

15" Supra n109 Limaj Trial Judgment, para. 129.

16 ICTY, Prosecutor v Ramush Haradinaj and others, 1T-04-84-T, Trial Chamber Judgment [Haradinaj
Trial Judgment] (2008), para. 49.

7" Supra n116 Haradinaj Trial Judgment, para. 64.

8 Supra n116 Haradinaj Trial Judgment, para. 90-9.

9" Supra n116 Haradinaj Trial Judgment, para. 65-89.
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5.  Prosecutor v. Katanga (ICC)

120" Sypra n116 Haradinaj Trial Judgment, para. 100.

121 ICC, Prosecutor v. Lubanga, ICC-01/04-01/06, Trial Chamber Judgment [Lubanga Trial Judgment]
(2012), para. 533.

122 Supra n121 Lubanga Trial Judgment, para. 536.

123 Supra n121 Lubanga Trial Judgment, para. 537.

124 Supran121 Lubanga Trial Judgment, para. 538.

125 United Nations Mission in the Democratic Republic of Congo, MONUC's Special Report on the
Events in Ituri, January 2002-December 2003 (DRC-OTP-0129-0394)

126 United Nation Security Council Resolution S/RES/1493 of 28 July 2003.
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127 Supra n71 Katanga Trial Judgment, para. 1173.

128 Supra n71 Katanga Trial Judgment, paras. 1186-7.

129 Supra n71 Katanga Trial Judgment, para. 433.

13 Supra n71 Katanga Trial Judgment, para. 1207.

B Supra n71 Katanga Trial Judgment, para. 1208.

132 Supra n71 Katanga Trial Judgment, para. 1209.

133 EVD-OTP-00207: UN Security Council resolution 1445; EVD-OTP-00208: UN Security Council
resolution 1457; EVD-OTP-00209: UN Security Council resolution 1468; EVD-OTP-00210: UN
Security Council resolution 1493; EVD-OTP-00213: UN Security Council resolution 1484.

134 ICC, Prosecutor v. Bemba, ICC-01/05-01/08, Trial Chamber Judgment [Bemba Trial Judgment]
(2016), para. 128.

29



~

UER IR LR VN S S R o e Rl

Bk

o

721 Lubanga % 4pf 0% 4 & 21 w5 > Bemba 2 i w5 BB RGE

?’5

BIEH -5 2 B AR ETN I HOTRP L AREREFRET - T2 HF A
AT REE TR 4 sl PR AT B2 onfirR TR s TEFAg ] F
RO A g o fese minieT BY N HpP o R E B A RN BRARAYE I -

Sy eFA o LAY THEAKR, S R e TREARR PR EE P L al

HREFEREEIGAR REL TR TEEmRE | Y.
* % Patassé & PFix £ 4= ® (Central African Republic, CAR ) =i, %u > o

R B R S AR E > Bozizé FHpesg 0 182002 & 10 ¥ 1 2003 & 3 F B

d
N
R

TP REREA TR B A HHEHBERDERERR 5> (Bozizé) fri #F
Fefiy™ (Pro-Patass¢ v MLC ¥ ) B e R 2 FE B R 7o o™ EEH & 24
B F Fe s g Nt o PR EFR (AT AR B
o B LA 1 2 ?E—-JT(}’:I—’E' B 1002 - H o i trin i "Bozizé 3R R K
ST B RA SRR A E S A R ¢ A R
<G fF AL & 425 35T (Bangui) 40 B2 F % ¥ 4 3 | Bozizé 38
F% ; v T Pro-Patassé #RFf | B » 587 B ! chilrR 5 - 2RZH{EHTFR -

7.  Prosecutor v. Ongwen (ICC)

N

T kR NI F A e AT E Y AT AT Adow 2 B L

7

135 Supran134 Bemba Trial Judgment, para. 134 ; ¢* ¢} » 3f % & je ( Pre-Trial Chamber) wE- B3
PR ERT R - f f @endpdDy o L% 24 e (Trial Chamber) 325 0+ & f2 & 4
e P2 FlR L o TR ARk hk

136 Supra n19 Bemba Pre-Trial Decision, para. 235.

137 Supra n134 Bemba Trial Judgment, paras. 138-141.

138 Supra n19 Bemba Pre-Trial Decision, para. 249.

139 Supra n134 Bemba Trial Judgment, paras. 662-3.
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30



A% Ongwen = 82§ FEF i 2 R BRI j e —LRA 0= | - 2 3
Wik P AT LA R P - il A AR A Mo IE F A bR AR
A% E 0 4 %2002 & 7% % 2005 # 127 0§ F i LRA &2 5 F R

REBUT 2L NEERS FL A PEREBEALEFEL R g0 @R
%K@E’Lé?ﬁ%%’%‘bﬁﬂ?&%" T 5 A LRA G- F asPap EE - 2w
RAERINEENHEDRIf-REEL Fd 0 fRFRDY - 2 —FF
FORRE g Fident REY £ LRA Gt RGBS F TR Bk

A NBUERERFT O RBRETEARTOBR 2P E A b ini LRA 2 G

FAOHHPRERSS S JLEFRIPEEFR BFAS S HFMLE
LRSS KA Flag it (X2 CKICTY shig&a 3 ) BB P EFZ &
PARE S AR A AR P RER AT D RES AR
TSR T S ST SRR R 3T S IR s S
Mic R A ekl | 2B 70 BERGERPLRELALFR > 7 2 A
g e ERE MR 70 T At B (7o SRS B2 AR BT
LEEBRB AR A LI PEE ML REFSEREOT R A ﬁu"%ffé o

thg 219 5 ICTY ¢ Tadic ¢ 37§ i 1as Eend Z B 50 % A HE 12 2L/

Wi

PREERF HE L HEARE S PR N R IR ik

P I R e R S LS A

141 Dominic Ongwen, The Coalition of The International Criminal Court, available at: http:/ww
w.coalitionfortheicc.org/cases/dominic-ongwen [accessed 26 May 2019].

142 ICC, Prosecutor v. Ongwen, ICC-02/04-01/15, Decision on the confirmation of charges against
Dominic Ongwen (2016), pp. 71-2.

43 The Trial of Dominic Ongwen at the International Criminal Court, Open Society Justice Initiative,
available at: https://www.refworld.org/pdfid/58b0587e4.pdf [accessed 26 May 2019].

14 Removing the Distinction Between IAC and NIAC, Melbourne Journal of International Law (2004),
Vol. 5, p. 20.

195 Deidre Willmott, Removing the distinction between international and non-international armed
conflict in the Rome Statute of the International Criminal Court.
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Statute (Oxford University Press, 2010), pp. 54, 131.
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161 ICC, Paper on some policy issues before the Office of the Prosecutor, p. 2.
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176 ICC, Prosecutor v. Saif Al-Islam Gaddafi, Decision on the admissibility of the case against Saif Al-
Islam Gaddafi [ Gaddafi Decision] (2013), paras. 61, 74, 76.

177 Supra n163, paras 1 and 40

178 1CC, Prosecutor v. Saif Al-Islam Gaddafi, Decision requesting further submissions on issues related
to the admissibility of the case against Saif Al-Islam Gaddafi", 7 December 2012, ICC-01/11-01/11-239,
para. 14.
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184 Supra n180 Lybia Decision, para. para. 297.

185 Supra n180 Lybia Decision, para. para. 301.

18 Supra n176 Gaddafi Decision, para. 214.

87 ICC, Libyan Governments consolidated Reply to the Responses by the Prosecution, ICC-01/11-
01/11-403-Red2, Defence and OPCV to the Libyan Government’s Application relating to Abdullah
Al-Senussi pursuant to Article 19 of the ICC Statute (2013), para. 146

188 United Nations Security Council Resolution 1970 (2011), para. 4.

189 1CC, Prosecutor v. Saif Al-Islam Gaddafi and Abdullah Al-Senussi, Application on behalf of the
Government of Libya pursuant to Article 19 of the ICC Statute (2012).
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190 Supranl68 , p. 82.

Y1 ICC, Prosecutor v. Saif Al-Islam Gaddafi, Decision on the admissibility of the case against Saif Al-
Islam Gaddafi [Gaddafi Decision] (2013), pp. 32-3.

192 Supra n191 Gaddafi Decision, paras. 33-9.

193 Supra n191 Gaddafi Decision, para. 40.

194 Supra n191 Gaddafi Decision, paras. 85-8.

195 Supra n191 Gaddafi Decision, para. 71

19 Supra n191 Gaddafi Decision, paras. 162-6.

197 Supra n191 Gaddafi Decision, paras. 167-8.
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198 Article 17, para. 3 of Rome Statute.

199 Supra n191 Gaddafi Decision, para. 200.

200 Sypra n191 Gaddafi Decision, para. 212-4.

201 ICC, Prosecutor v. William Samoei Ruto and Joshua Arap Sang, ICC-01/09-01/ 11-101, Decision on
the Application by the Government of Kenya Challenging the Admissibility of the Case Pursuant
toArt.19(2)(b) of the Statute [Ruto and Snag Decision] (2011), paras. 59, 60; Rod Rastan, What is
‘Substantially the Same Conduct’?: Unpacking the ICC's ‘First Limb’ Complementarity Jurisprudence,
Journal of International Criminal Justice, Volume 15, Issue 1, (2017), pp. 8-9.
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International Criminal Court, Criminal Law Forum, Vol. 19 (2008), p. 36; ICC, Situation in the Republic
of Kenya, ICC-01/09, Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an
Investigation into the Situation in the Republic of Kenya (2010), para. 56

206 (i) at the stage of initiation of the investigation into a situation, the relevant situation must meet such
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208 ICC, Situation in the Democratic Republic of Congo, ICC-01/04-tEN-Corr, Decision on the
Applications for Participation in the Proceedings of VPRS1, VPRS 2, VPRS 3, VPRS 4, VPRS 5 and
VPRS 6 (2006), para. 65.

209 Articles 19, 53 of Rome Statute.

219 S4Couto, Susana and Katherine A. Cleary, The Gravity Threshold of the International Criminal Court,
American Journal of International Law 23, no. 5 (2008), pp. 826-9.

211 Regulations of the Office of the Prosecutor, ICC-BD/05-01-09, International Criminal Court (2009),
Regulation 29(2).

212 Supra n210 SaCouto, Susana and Katherine A. Cleary, p. 810.
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A. Situation in Darfur

#2003 & 3| 2008 # > g2 Fofi £ 4G R & B % (Janjaweed militia allies )
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213 ICC, Policy Paper on Case Selection and Prioritization, International Criminal Court Office of the
Prosecutor (2016), paras. 37-41.

214 Article 8(1) of Rome Statute.

215 Supra n46 W. J. Fenrick, p. 3.

216 UN Security Council, Security Council resolution 1593 (2005) [on Violations of Internation
al Humanitarian Law and Human Rights Law in Darfur, Sudan], 31 March 2005, S/RES/1593
(2005), available at: https://www.icc-cpi.int/nr/rdonlyres/85febd1a-29f8-4ec4-9566-48edf55cc587/28
3244/n0529273.pdf [accessed 25 May 2019].
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B. Prosecutor v. Abu Garda
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% Abu Garda ** 2007 E%ﬁi#ﬁ:}‘”’ﬁ#ﬁéﬁa—"—ﬁ’){‘ﬂ‘% T EETXEFH

( Sudanese rebel group Justice and Equality Movement ) g LE B 2’ SELR o
B fafeR i (African Union Mission in Sudan, AMIS ) » F]pt At A= 27 = 5B & %
Pyt i TEdFma hR 4 d > AbuGarda > 2 £ R 2 5% > & AMIS

Si7 L PP E R 0 A R AMIS B 4T o TF A LS AMIS

217 1CC, Second Report of the Prosecutor of the International Criminal Court to the UN Security Council
Pursuant to UNSCR 1593, (2005), pp. 2-3.

218 TCC, Prosecutor v. Omar Hassan Ahmad Al Bashir, ICC-02/05-01/09-1, Warrant of Arrest for Omar
Hassan Ahmad Al Bashir (2009).

219 What just happened with Al-Bashir in South Africa?, The Coalition for the International Cri
minal Court, available at: http://www.coalitionfortheicc.org/mews/20150618/what-just-happened-alba
shir-south-africa [accessed 25 May 2019].

220 Prosecutor v. Abu Garda, ICC-02/05-02/09-243-Red, Decision on the confirmation of Charges [4bu
Garda Decision] (2010), para. 31.

221 Rules of Procedure and Evidence of International Criminal Court, International Criminal Court, 2002,
Rule 145(1)(c). st 5~ 52 F £ eh% ¥ &dp - w3 % » f=AbuGarda % ¢ > 2 Rini T &
2V FRE TERERRE | % Supran220 Abu Garda Decision, para. 32.

222 Megumi Ochi, Gravity Threshold Before the International Criminal Court: An Overview of the
Court’s Practice, International Crimes Database (2016), p. 8.
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2. Situation in Iraq (& F** 2003 & » &&= 3)
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Bbod Ben® 3250 42003 & 0 fitd A RLILEPASERT o EFEFE
R g ~ B R B -5 3 (Saddam Hussein ) 5o @ i
Edsood F 2003 & 3 2008 £ BERR G Ek S F 2 {odF LT A= o
d HELRFEARFNEZRIAF AREZTANFADERIRNENTE
o A RIB R AP UB PN PR R R RN BRI ER e

ST A 2 PRBRT B ET - LR ERR A B LIS FE BT 4p
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CESRNERETE R R TE s Tl GRS RS A S 5§
F A e Nt T A et P g It ke RER L E W R
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BET R F NIRRT D AR R Pl e D RMGREE R
rEER LR LR s 528
3. Second Congo War (Democratic Republic of Congo)

DRC p 1996 £en% - k]S p Bk GRHT EHHFER 23 A 1998 & ep
BRI R B RO 5L 25 BARBAE 2 BRGS0 R R Ry
BFE B 2004 EE Aol Rk RS EOPEFERY F A REL

e dE X RBRR S 2k i T E B B e A e B i A

223 Supra n220 Abu Garda Decision, para. 33.

AR TR R OFFARRIEBRTOTRAZERT R FARET 240
FRis 0 R RS v R L v e

225 ICC, OTP response to communications received concerning Iraq [OTP response to Iraq] (2006), p.
9.

226 Traq, The Coalition for the International Criminal Court, available at: http://www.coalitionfort
heicc.org/country/irag [accessed 25 May 2019].

227 Supra n225 OTP response to Iraq, pp. 6, 9.

228 Supra n225 OTP response to Irag, p. 9.
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A. Situation in the Democratic Republic of Congo

FPREFTHWDRCTH A2 FREFRGERDAF > RFTHWRELAR
23 F BRI TR RN ELEFRERPN AL e ARG T EREES (R
ERAVD)BE 2 THREFfFEL A RET L EHE GRS
BREKEK LN 2003# 7 Bz fERR BRI KL EREZE BP0

AR R ORI ¢ g RGP (2005 ) i R

FEZGeR L2 S B M A7 R R RRREEERSRE TR A

B. Prosecutor v. Lubanga

A %27 B Ntaganda % %3 4 3t DRC ez B3 % o> 4ot 30k % F$ 9t
it 0 2 B0 % DRC 286 8 2 8 R ¢ £ 80 85 e d ot % 2 — o 41999 & @
4> > Hema % Lendu = T %4 b &2 e ~ B E B h g FHio ¥ & B At B+
RHE AR o EETEFEZ LF o B K fE%E W4 £ (Patriotic Forces for the
Liberation of Congo, FLPC ) #r# # it £k 4 (7 5 4 A AR~ 2 I A ERAI O
i T;WF R 37 (Bunia) > ¥ it B F B4 s 2L Hema %% 0T & o 30 R

FAE LG P IFES 2002 £ 1 2003 EH R > =L F 5000 FL A

20 e d WRBEAFEE 7 BE R g2k DRC 20 W E_1998 & e B R FEAE E
Fo 85 4441 2002 & {8 4 % (i {7 & o % Situation in the Democratic Republic of the Congo,
ICC-01/04, International Criminal Court, available at: https://www.icc-cpi.int/drc.

230 Luis Moreno-Ocampo, Statement at The Informal Meeting of Legal Advisors of Ministries

of Foreign Affairs (2005), available at http:/www.icc-cpi.int/library/organs/otp/speeches/LMO_200

51024 _English.pdf, p. 2, 7-9.
21 Supra n230 Luis Moreno-Ocampo, p. 9.
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C. Prosecutor v. Ntaganda

4ot Arik > PR A FeF % Ntaganda T € 28 0 FIN R BT Hb FA

x‘\

ORBTRLEFARITNDETEZT R UGERBFFT PR LR 2
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EFhREALE 0 - & RE g2 R BH v F A TR T &

Moo bR T @k AT R & £ o

232 Bosco Ntaganda, The Coalition for the International Criminal Court, available at: http:/ww
w.coalitionfortheicc.org/mode/637 [accessed 26 May 2019].

233 Thomas Lubanga Dyilo, The Coalition for the International Criminal Court, available at: htt
p://www.coalitionfortheicc.org/node/111 [accessed 26 May 2019].

234 Supra n232 Bosco Ntaganda.

235 Supra n204 Lubanga Decision Annex I, para. 46

236 ICC, Prosecutor v. Thomas Lubanga Dyilo, ICC-01/04-01/06, Public Redacted Version of Decision
on the Prosecutor's Application for a warrant of arrest, Article 58, para. 63 (10 February 2006).

37 ICC, Situation in the Democratic Republic of the Congo, 1CC-01/04-169, Judgment on the
Prosecutor's appeal against the decision of Pre-Trial Chamber I entitled “Decision on the Prosecutor's
Application for Warrants of Arrest, Article 58”, para. 66 (13 July 2006). ¥ —‘Ff Susana SaCouto #*
Katherine A. Cleary 7= # ¢* & 2305 78 % ~ fe>t Lubanga % #75)2. & > ¥ » % Supra n210
p.838.

238 Supra n237, para. 73.
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4. Situation in Uganda
b A e AR B8 —F 3 #545F (Lord’s Resistance Army, LRA ) 2

B4 LPHFR - *Kﬂ’f‘ﬁ%z“'f%—l Befep T AR - LRA - 2 #4457
FAMT X LR FRE 1987 £3 2006 FH 20 F 2F i
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Bl LT A el @B g 3 LN - Bap AL OFRERILE
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BFREMAGEG Z AREBMAE P TARM % 0 FREAE R RRRT
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2% 7 d LRA#T5 2 B AR ARAE A L R EBRET 5 > <iE# LRA &

EE S Al
5. 2007-08 post-election violence in Kenya

HBERE 2009 # & K% - FFF A RREDAY L OFREF > B35 RF
L3 2007 3 2008 # 475 2 2 ER M F 022007 £ 0 F L PRI L S Mwai
Kibaki @t ] end & B3 P &2 > RHE < Odinga fvd ~ #4 —# 4
RAiiEH (ODM) FFG K REF R F At Rk 4 T2 o

fSRFFEORFEREF 2T 0900 4Bk sz H i a)50

it k4 %7358 BIR A oo Ak g fr S AN R R BRE R 1
WELARI LR G A TP BE T A BERRE 2 o402

TR RYORAEP cBY CH I EEY ARG PR SRS

239 Uganda, The Coalition for the International Criminal Court, available at: http:/www.coalition
fortheicc.org/country/uganda [accessed 26 May 2019].

240 Press Release, ICC, President of Uganda Refers Situation Concerning the Lord's Resistance Army
(LRA) to the ICC (2004).

241 ICC, Luis Moreno-Ocampo, Statement by the Chief Prosecutor on the Uganda Arrest Warrants (2005),

pp. 4-6.
242 Supra n241 Luis Moreno-Ocampo, pp. 2-3.
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A. Situation in Kenya
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Befr o RAPREFEREF AR (REFIFSEEN) B 29 FArF2 %G
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B. Prosecutor v. Uhuru Kenyatta
PETLGE - BOREMNEZREFF T L LS LT LA AE

FH ooF AE TEREMAR ) O RS > ZE R N B R F B TR

BE- R HIEIHPRF ATy e ST s 2 827 g
P2 FE R EW 0 R o pF At e RA e N FATERAE AR

BREEFN Y| o A%2 = ¢+ ¥ F42 ! Francis Muthaura ~ Uhuru Kenyatta %

Hussein Ali % #743% 7 2007 T 2008 & iF £ 2_ 2% % * —Party of National Unity

243 ICC, Situation in the Republic of Kenya, ICC-01/09-3, Request for authorisation of an investigation
pursuant to Article 15 [Kenya Request] (2009), paras. 56-9.

24 Supra n243 Kenya Request, para. 51.

245 ICC, Prosecutor v. Uhuru Muigai Kenyatta, ICC-01/09-02/11-382-Red, Decision on the
Confirmation of Charges Pursuant to Article 61(7)(a) and (b) of the Rome Statute [Kenyatta Decision]
(2012), para. 50.
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6. Situation in the Republic of Cote d'Ivoire
TF A Ress b TREARAR | PRI R B MR E R g
Bk FII L g e HWAHEET L THEARE D IEFA
e 2 SR F (- ) FTRAFEAALE IR A LABBAT ¢ 7 il
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2o iRy 54 ¥ (Laurent Gbagbo ) ¥+ H #t+ ¥+ = Allasane Ouattara
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246 ICC, Uhuru Kenyatta, The Coalition for the International Criminal Court, available at: http:/
/www.coalitionfortheicc.org/cases/uhuru-kenyatta [accessed 26 May 2019].

247 Supra n245 Kenyatta Decision, paras. 40-8.

248 Supra n245 Kenyatta Decision, paras. 46-7.

24 Supra n245 Kenyatta Decision, para. 49.

230 ICC, Situation in the Republic of Céte d'Ivoire, ICC-02/11-14-Corr, Corrigendum to "Decision
Pursuant to Article 15 of the Rome Statute on the Authorisation of an Investigation into the Situation in
the Republic of Cote d'Ivoire" [Céte d'Ivoire Decision] (2011), paras. 202, 204.

21 Supra n250 Cote d'Ivoire Decision, para. 205.
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7. Situation in Gaza
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252 Céte d'Ivoire, The Coalition for the International Criminal Court, available at: http://www.co
alitionfortheicc.org/country/cote-divoire [accessed 26 May 2019].

253 ICC-OTP, Situation on Registered Vessels of Comoros, Greece and Cambodia: Article 53(1) Report
[Comoros Report] (2014), paras. 134-136.
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254 Supra n253 Comoros Report, paras. 138-141.
255 Supra n253 Comoros Report, para. 142.
256 Supra n253 Comoros Report, paras. 145-8.
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257 Supra n225 OTP response to Iraq, p. 9.

258 Andreas Paulus & Mindia Vashakmadze, Asymmetrical war and the notion of armed conflict — a
tentative conceptualization (International Review of the Red Cross, vol. 91, 2009), p. 110.* #& 7 % b
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21 Transnationality, War and the Law - Roundtable Report (Program on Humanitarian Policy and
Conflict Research, Harvard University, 2006), p.9.
262 Anna Marie Brennan, Investigating the accountability of Transnational Armed Groups under
International Law for armed attacks (The Boolean, 2011), pp.6-10.
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263 George W. Bush, Humane treatment of Taliban and al Qaeda detainees (2002), available at
www.pegc.us/archive/White_House/bush_memo 20020207 _ed.pdf (last visited August 17, 2019).

264 2 Buropean Court of Human Rights (ECHR), McCann and Others v. United Kingdom, Judgment,
27 September 1995, Series A, No. 324, para. 148.

265 Schondorf, Roy S., Extra-State Armed Conflicts: Is There a Need for a New Legal Regime?, New
York University Journal of International Law and Politics, Vol. 37, No. 1 (2005) pp. 35-40.
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visited Jul 2, 2019).

3 ;;,;F. Fr; %%L&‘]%,]ng\hﬁ_za F;§4J&#&'}WAE4F\ N Fg@ﬁk&#&j@ﬁ#&i@;}xﬂn]
FRRFEREATIVEI PR F  hedk o A P RS QRS A A (selfreferral) 3 B
M FFE kA R k2 kR BE - kE 0 p 2018 F 20 ks WEAFERFEE HLP

BEBMNHEP TR FEFAH BT L AP ZTERE - D 2T FFFOREILRET

B o % Twenty Years On: The Rome Statute of the International Criminal Court - HillNotes, H
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criminal-court/ (last visited 2019/08/26); Venezuela: Six States Request ICC Investigation, Huma

n Rights Watch (2019), https:/www.hrw.org/news/2018/09/26/venezuela-six-states-request-icc-inves

tigation (last visited 2019/08/26 ).

4 How to file a communication to the ICC-Prosecutor, Coalition for the International Criminal

Court, available from: http://coalitionfortheicc.org/how-file-communication-icc-prosecutor (last vie

wed 2019/8/25).

> Palestinian human rights orgs submit West Bank communication to ICC, Coalition for the International

Criminal Court, available from: http://www.coalitionfortheicc.org/news/20170920/palestinian-human-

rights-orgs-submit-west-bank-communication-icc (last viewed 2019/08/25)
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¢ International Criminal Court, ICC Pre-Trial Chamber I rules that the Court may exercise jurisdiction
over the alleged deportation of the Rohingya people from Myanmar to Bangladesh, Icc-cpi.int (2019),
https://www.icc-cpi.int/Pages/item.aspx?name=pr1403 (last visited Aug 19, 2019).

7 Tan Black, Russia and China veto UN move to refer Syria to international criminal court the
Guardian (2014), https://www.theguardian.com/world/2014/may/22/russia-china-veto-un-draft-resolut

ion-refer-syria-international-criminal-court (last visited Jul 2, 2019).
8 Article 15 of Rome Statute.
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9 Pre-Trial Stage, International Criminal Court, available from: https://www.icc-cpi.int/Pages/Pre-
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