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EPA’s Role

Under the Clean Air Act, EPA sets limiis on certain au
pollutants, including setting limits on how much can
be i the air anywhere i the United States. Thas helps
to ensure basic health and environmental protection
from air pollution for all Americans. The Clean Air Act
also gives EPA the authonity to limit emissions of air
pollutants coming from sowrces like chemical plams,
utilities, and steel mills, Individual states or tribes may
have Stronger an p(‘liuil('ll laws, but lh('\ may not have

weaker pollution hmits than those set by EPA

EPA must approve state, tribal, and local agency plans
for reducing air pellution. It a plan does not meet the
necessary requirements, EPA can 1ssue sanctions against
the state and, if necessary, take over enforcing the Clean

Air Act in that area

EPA assists state, tribal, and local agencies by providing
1= Y I 5

tescarch, expert studies, engineering designs, and

funding to support clean air progress. Since 1970,

Congress and the EPA have provided several billion
doliars to the states. local agencies, and tribal nations w

accomplish this.

State and Local Governments’ Role

It makes sense for state and local air pollution
agencies o take the lead in carrving out the Clean Air
Act. They are able 1o develop solutions tor pollution
problems that require special understanding of local
industries, geography, housing. and travel patterns, as

well as other factors,

State, local, and mbal governments also monitor air
quality. inspect aalines under their jurisdictions and

entorce Clean Air Act regulanens.

Swates have (o develop State Implementation Plans
(51Ps}) that outhine how each state wall control an

ASIPisa

pollution under the Clean Air Act
collection of the regulations, programs and policies

that a state will use to clean up pollwed arcas. The

states must involve the public and industries through
hearings and opportunities to comment on the

development of each state |

The Clean Air Act includes a variety of approaches for dealing with
poliution released by lerge industrial sources.

Tribal Nations’ Role
In s 1990 revision of the Clean Air Act, Congress
recogmized that Indian Tribes have the authority to

implement atr pollution control programs.

EPA’s Tribal Authority Rule gives Tribes the ability

to develop air quahty management programs, write
rules to reduce atr pollution and implement and
enforce thew rules in Indian Country. While staje and
local agencies are responsible for all Clean Air Act
requirements, Inbes may develop and implement enly
those parts of the Clean Air Act that are appropriate for

their lands.
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42 US.C.

United States Cods, 2013 Edition

Title 42 - THE PUBLIC HEALTH AND WELFARE
1 CHAPTER BS - AIR POLLUTION PREVENTION AND CONTROL
70| SUBCHAPTER V - PERMITS

1 sac. 7661 - Defnitions
From the U.S. Government Publishing Gffice, www.gpo.gay
§7661. Definitions
As used in this subchapter—
(1) Affected source
The term "affected source” shall have the meaning given such term in subchapter
IV=A of this chapter.
(2) Major source
The term "major source" means any stationary source {or any group of stationary
sources located within a contiguous area and under common control) that is either
of the following:
(A) A major source as defined in section 7412 of this title,
(B) A major stationary source as defined in section 7602 of this title or part D of
subchapter | of this chapter.
(3) Schedule of compliance
The term "schedule of compliance" means a schedule of remedial measures,
including an enforceable sequence of actions or operations, leading to compliance
with an applicable implementation plan, emission standard, emission limitation, or
emission prohibition,
(4) Permitting authority
The term "parmitting authority” means the Administrator or the air pollution
control agency authorized by the Administrator to carry out a permit program under
this subchapter.
{July 14, 1955, ch. 360, title V, 8501, as added Pub. L. 101—549, title V, §501, Nov. 15,
1990, 104 Stat. 2635.)
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42 U.S.C.

United States Code, 2013 Edlition

Title 42 - THE PUBLIC HEALTH AND WELFARE

CHAPTER 85 - AIR POLLUTION PREVENTICN AND CONTROL
SUBCHAPTER V - PERMITS

Sec. 76861a - Parmit programs

From the U.S. Gevernment Publishing Office, www gpo.gov

§7661a. Permit programs

(a) Violations

After the effective date of any permit program approved or promulgated under this
subchapter, it shall be unlawful for any person to violate any requirement of a permit
issued under this subchapter, or to operate an affected source (as provided in
subchapter IV—A of this chapter), a major source, any other source (including an area
source) subject to standards or regulations under section 7411 or 7412 of this title, any

other source required to have a permit under parts ! C or D of subchapter | of this
chapter, or any other stationary source in a category designated (in whole or in part)
by regulations promulgated by the Administrator (after notice and public comment)
which shall include a finding setting forth the basis for such designation, except in
compliance with a permit issued by a permitting authority under this subchapter.
{Nothing in this subsection shall be construed to alter the applicable requirements of
this chapter that a permit be obtained before construction or modification.) The
Administrator may, in the Administrator's discretion and consistent with the applicable
provisions of this chapter, promulgate regulations to exempt one or more source
categories (in whole or in part) from the requirements of this subsection if the
Administrator finds that compliance with such requirements is impracticable,
infeasible, or unnecessarily burdensome on such categories, except that the
Administrator may not exempt any major source from such requirements.

(b) Regulations

The Administrator shall promulgate within 12 months after November 15, 1990,
regulations establishing the minimum elements of a permit program to be administered
by any air pollution control agency. These elements shall include each of the following:

(1) Requirements for permit applications, including a standard application form
and criteria for determining in a timely fashion the completeness of applications,

(2} Monitoring and reporting requirements.

(3)A) A requirement under State or local law or interstate compact that the owner
or operator of all sources subject to the requirement to obtain a permit under this
subchapter pay an annual fee, or the equivalent over some other period, sufficient to
cover all reasonable {direct and indirect) costs required to develop and administer
the permit program requirements of this subchapter, including section 7661f of this
title, including the reasonable costs of—

(i) reviewing and acting upon any application for such a permit,
(i) if the owner or operator receives a permit for such source, whether before or
after November 15, 1990, implementing and enforcing the terms and conditions of

Bupswww govinfo guvicontens pk g USCODE-201 itk a2MmVUSCODE- 211155042 chapkS-sulnhgV-sec766 12 2im
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{8) Authority, and reasonable procedures consistent with the need for expeditious
action by the permitting authority cn permit applications and related matters, to
make available to the public any permit application, compliance plan, permit, and
monitoring or compliance report under section 7661b(e) of this title, subject to the
provisions of section 7414{c} of this title.

{9) A requirement that the permitting authority, in the case of permits with a term
of 3 or more years for major sources, shall require revisions to the permit to
incorporate applicable standards and regulations promulgated under this chapter
after the issuance of such permit. Such revisions shall occur as expeditiously as
practicable and consistent with the procedures established under paragraph (6) but
not later than 18 months after the promulgation of such standards and regulations.
No such revision shall be required if the effective date of the standards or
regulations is a date after the expiration of the permit term. Such permit revision
shall be treated as a permit renewal if it complies with the requirements of this
subchapter regarding renewals,

(10} Provisions to allow changes within a permitted facility (or one operating
pursuant to section 7861bld) of this title) without requiring a permit revision, if the
changes are not modifications under any provision of subchapter | of this chapter
and the changes do not exceed the emissions allowable under the permit (whether
expressed therein as a rate of emissions or in terms of total emissions: 2 Provided,
That the facllity provides the Administrator and the permitting authority with written
notification in advance of the proposed changes which shall be a minimum of 7
days, unless the permitting authority provides in its regulations a different timeframe
for emergencies.

(c) Single permit
A single permit may be issued for a facility with multiple sources.

(d) Submission and approval

(1) Not later than 3 years after November 15, 1990, the Governor of each State shall
develop and submit to the Administrator a permit program under State or local law or
under an interstate compact meeting the requirements of this subchapter. In addition,
the Governor shall submit a legal opinion from the attorney general (or the attorney for
those State air pollution control agencies that have independent legal counsel), or
from the chief legal officer of an interstate agency, that the laws of the State, locality,
or the interstate compact provide adequate authority to carry out the program, Not
iater than 1 year after receiving a program, and after notice and opportunity for public
comment, the Administrator shall approve or disapprove such program, in whole or in
part. The Administrator may approve a program to the extent that the program meets
the requirements of this chapter, including the regulations issued under subsection (b)
of this section. If the program is disapproved, in whole or in part, the Administrator
shall notify the Governor of any revisions or modifications necessary to obtain
approval. The Governor shall revise and resubmit the program for review under this
section within 180 days after receiving notification.

(2){A) If the Governor does not submit a program as required under paragraph (1) or
if the Administrator disapproves a program submitted by the Gevernor under
paragraph (1), in whole or in part, the Administrator may, prior to the expiration of the
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18-month period referred to in subparagraph (B), in the Administrator's discretion,
apply any of the sanctions specified in section 7509(b) of this title.

(B} I the Governor does not submit a program as required under paragraph (1), or if
the Administrator disapproves any such program submitted by the Governor under
paragraph (1), in whole or in part, 18 months after the date required for such submittal
or the date of such disapproval, as the case may be, the Administrator shall apply
sanctions under section 7509{b) of this title in the same manner and subject to the
same deadlines and other conditions as are applicable in the case of a determination,
disapproval, or finding under section 7509(a) of this title.

(C) The sanctions under section 75609(b}(2) of this title shall not apply pursuant to
this paragraph In any area unless the fallure to submit or the disapproval referred to in
subparagraph (A) or (B) relates to an air pollutant for which such area has been
designated a nonattainment area (as defined in part D of subchapter | of this chapter),

(3) If a program meeting the requirements of this subchapter has not been approved
in whole for any State, the Administrator shall, 2 years after the date required for
submission of such a program under paragraph (1), promulgate, administer, and
enforce a program under this subchapter for that State.

(e) Suspension

The Administrator shall suspend the issuance of permits promptly upon publication
of notice of approval of a permit program under this section, but may, in such notice,
retain jurisdiction over permits that have been federally Issued, but for which the
administrative or judiclal review process Is not complete. The Administrator shall
continue to administer and enforce federally issued permits under this subchapter until
they are replaced by a permit issued by a permitting program. Nothing in this
subsection should be construed to limit the Administrator’s ability to enforce permits
Issued by a State.

(f) Prohibition
No partial permit program shall be approved unless, at a minimum, it applies, and
ensures compliance with, this subchapter and each of the following:
(1) All requirements established under subchapter IV=A of this chapter applicable
to "affected sources”.
(2) All requirements established under section 7412 of this title applicable to
"major sources”, “area sources," and "new sources”,
(3) All requirements of subchapter | of this chapter (other than section 7412 of this
title) applicable to sources required to have a permit under this subchapter.

Approval of a partial program shall not relieve the State of its obligation to submit a
complete program, nor from the application of any sanctions under this chapter for
failure to submit an approvable permit program,

(g) Interim approval

If a program (including a partial permit program) submitted under this subchapter
substantially meets the requirements of this subchapter, but Is not fully approvable,
the Administrator may by rule grant the program interim approval. In the notice of final
rulemaking, the Administrator shall specify the changes that must be made before the
program can receive full approval. An interim approval under this subsection shall
expire on a date set by the Administrator not later than 2 years after such approval,
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Except for sources required to have a permit before construction or modification
under the applicable requirements of this chapter, if an applicant has submitted a
timely and complete application for a permit required by this subchapter (including
renewals), but final action has not been taken on such application, the source's failure
to have a permit shall not be a violation of this chapter, unless the delay in final action
was due to the failure of the applicant timely to submit information required or
requested to process the application, No source required to have a permit under this
subchapter shall be in violation of section 7661a(a) of this title before the date on
which the source is required to submit an application under subsection (c) of this
section.

(e) Copies; availability

A copy of each permit application, compliance plan (including the schedule of
compliance), emissions or compliance monitoring report, certification, and each permit
Issued under this subchapter, shall be avallable to the public. If an applicant or
permittee is required to submit information entitied to protection from disclosure
under section 7414(c) of this title, the applicant or permittee may submit such
Iinformation separately. The requirements of section 7414(c) of this title shall apply to
such information. The contents of a permit shall not be entitied to protection under
section 7414(c) of this title,

(July 14, 1958, ch. 360, title V, §503, as added Pub. L. 101-5489, title V, §501, Nov. 15,
1980, 104 Stat. 2641.)
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CHAPTER 85 - AIR POLLUTION PREVENTION AND CONTROL
SUBCHAPTER V - PERMITS

Sec. 7661¢c - Permit requirements and conditions

From the U.S. Government Publishing Office, www.0Ro.aov

§7661c. Permit requirements and conditions

(a) Conditions

Each permit issued under this subchapter shall include enforceable emission
limitations and standards, a schedule of compliance, a requirement that the permittee
submit to the permitting authority, no less often than every 6 months, the resuits of
any required monitoring, and such other conditions as are necessary to assure
compliance with applicable requirements of this chapter, including the requirements of
the applicable implementation plan,

(b) Monitoring and analysis

The Administrator may by rule prescribe procedures and methads for determining
compliance and for monitoring and analysis of poliutants regulated under this chapter,
but continuous emissions monitoring need not be required if alternative methods are
available that provide sufficiently reliable and timely information for determining
compliance. Nothing in this subsection shall be construed to affect any continuous
emissions monitoring requirement of subchapter IV—A of this chapter, or where
required elsewhere in this chapter,

(c) Inspection, entry, monitoring, certification, and reporting

Each permit issued under this subchapter shall set forth inspection, entry,
meonitoring, compliance certification, and reporting requirements to assure compliance
with the permit terms and conditions. Such monitoring and reporting requirements
shall conform to any applicable regulation under subsection {b) of this section. Any
report required to be submitted by a permit issued to a corporation under this
subchapter shall be signed by a responsible corporate official, who shall certify its
accuracy.

(d) General permits

The permitting authority may, after notice and opportunity for public hearing, issue a
general permit covering numerous similar sources. Any general permit shall comply
with all requirements applicable to permits under this subchapter. No source covered
by a general permit shall thereby be relieved from the obligation to file an application
under section 7861b of this title,

(e) Temporary sources

The permitting authority may issue a single permit authorizing emissions from
similar operations at multiple temporary locations. No such permit shall be issued
unless it includes conditions that will assure compliance with all the requirements of
this chapter at all authorized locations, including, but not limited to, ambient standards
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action. A copy of such petition shall be provided to the permitting authority and the
applicant by the petitioner. The petition shall be based only on objections to the permit
that were raised with reasonable specificity during the public comment period
provided by the permitting agency (unless the petitioner demonstrates In the petition
to the Administrator that it was impracticable to raise such objections within such
period or unless the grounds for such objection arose after such pericd), The petition
shall identify all such objections. If the permit has been issued by the permitting
agency, such petition shall not postpone the effectiveness of the permit. The
Administrator shall grant or deny such petition within 60 days after the petition is filed.
The Administrator shall issue an objection within such period If the petitioner
demonstrates to the Administrator that the permit is not in compliance with the
requirements of this chapter, including the requirements of the applicable
implementation plan. Any denial of such petition shall be subject to judicial review
under section 7607 of this title. The Administrater shall include in regulations under
this subchapter provisions to implement this paragraph. The Administrator may not
delegate the requirements of this paragraph.

(3) Upon receipt of an objection by the Administrator under this subsection, the
permitting authority may not issue the permit unless it is revised and issued In
accordance with subsection (c) of this section. If the permitting authority has issued a
permit prior to receipt of an objection by the Administrator under paragraph (2) of this
subsection, the Administrator shall modify, terminate, or revoke such permit and the
permitting authority may thereafter only issue a revised permit in accordance with
subsection (c) of this section.

(¢) Issuance or denial

If the permitting authority fails, within 30 days after the date of an objection under
subsection {b) of this section, to submit a permit revised to meet the objection, the
Administrator shall issue or deny the permit in accordance with the requirements of
this subchapter. No objection shall be subject to judicial review until the Administrator
takes final action to issue or deny a permit under this subsection,

(d) Walver of notification requirements

(1) The Administrator may waive the requirements of subsections (a) and (b) of this
section at the time of approval of a permit program under this subchapter for any
category (including any class, type, or size within such category) of sources covered
by the program other than major sources.

(2) The Administrator may, by regulation, establish categories of sources (Including
any class, type, or size within such category) to which the requirements of subsections
(a) and (b} of this section shall not apply. The preceding sentence shall not apply to
major sources.

(3) The Administrator may exclude from any waiver under this subsection
notification under subsection (a){2) of this section. Any waiver granted under this
subsection may be revoked or modified by the Administrator by rule.

(e) Refusal of permitting authority to terminate, modify, or revoke and reissue

If the Administrator finds that cause exists to terminate, modify, or revoke and
reissue a permit under this subchapter, the Administrator shall notify the permitting
authority and the source of the Administrator's finding. The permitting authority shall,
within 90 days after receipt of such notification, forward to the Administrator under
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this section a proposed determination of termination, modification, or revocation and
reissuance, as appropriate. The Administrator may extend such 30 day period for an
additional 90 days if the Administrator finds that a new or revised permit application is
necessary, or that the permitting authority must require the permittee to submit
additional information, The Administrator may review such proposed determination
under the provisions of subsections (a) and (b} of this section. If the permitting
authority falls to submit the required proposed determination, or if the Administrator
objects and the permitting authority fails to resolve the objection within 80 days, the
Administrator may, after notice and in accordance with fair and reasonable
procedures, terminate, modity, or revoke and reissue the permit.

(July 14, 1955, ch. 360, title V, §505, as added Pub. L. 101—549, title V, §501, Nov. 15,
1990, 104 Stat. 2643.)
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USC Title 42 - THE PUBLIC MUALTH AND WELFARE

(B) the schedule of milestones for implementing such work practice or method
of compliance preceding any applicable compliance date,

based on the technological and financlal capability of any such small business
stationary source. No such modification may be granted unless it is in compliance
with the applicable requirements of this chapter, including the requirements of the
appliicable implementation plan. Where such applicable requirements are set forth in
Federal regulations, only modifications authorized In such regulations may be
allowed.

(b) Program
The Administrator shall establish within 9 months after November 15, 1980, & small
business stationary source technical and environmental compliance assistance
program, Such program shall—
(1) assist the States in the development of the program required under subsection
(a) of this section (relating to assistance for small business stationary sources);
(2) issue guidance for the use of the States in the implementation of thess
programs that Includes alternative control technologies and pollution prevention
methods applicable to small business stationary sources; and
(3) provide for implementation of the program provisions required under
subsaction (a)(4) of this section in any State that fails to submit such a program
under that subsecticn,

(c) Eligibility
(1) Except as provided in paragraphs (2) and (3), for purposes of this section, the
term "small business stationary source" means a stationary source that—
(A) is owned or operated by a parson that employs 100 or fewer individuals,!
(8) is a small business concern as defined in the Small Business Act [15 U.S.C. 631
et seq.);
(C} is not a major stationary source;
(D) does not emit 50 tons or more per year of any regulated pollutant; and
{E) emits less than 75 tons per year of all regulated pollutants.

{2) Upon petition by a source, the State may, after notice and opportunity for public
comment, include as a small business stationary source for purposes of this section
any stationary source which does not meet the criteria of subparagraphs £ (C), (D), or
(E) of paragraph (1) but which does not emit more than 100 tons per year of all
regulated pollutants.

(3)(A) The Administrator, in consultation with the Administrator of the Small
Business Administration and after providing notice and opportunity for public
comment, may exclude from the small business stationary source definition under this
section any category or subcategory of sources that the Administrator determines to
have sufficient technical and financial capabilities to meet the requirements of this
chapter without the application of this subsection.

(B) The State, in consuitation with the Administrator and the Administrator of the
Small Business Administration and after providing notice and opportunity for public
hearing, may exclude from the small business stationary source definition under this
section any category or subcategory of sources that the State determines to have
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sufficient technical and financial capabilities to meet the requirements of this chapter
without the application of this subsection.

(d) Monitoring

The Administrator shall direct the Agency's Office of Small and Disadvantaged
Business Utilization through the Small Business Ombudsman (hereinafter in this
section referred to as the "Ombudsman®) to monitor the small business stationary
source technical and environmental compliance assistance program under this section.
In carrying out such monitoring activities, the Ombudsman shall—

(1) render advisory opinions on the overall effectiveness of the Small Business
Stationary Source Technical and Environmental Compliance Assistance Program,
difficulties encountered, and degree and severity of enforcement;

(2) make periodic reports to the Congress on the compliance of the Small
Business Stationary Source Technical and Environmental Compliance Assistance
Program with the requirements of the Paperwork Reduction Act2 the Regulatory
Flexibility Act [5 U.S.C. 601 et seq.], and the Equal Access to Justice Act;

(3) review information to be issued by the Small Business Stationary Source
Technical and Envircnmental Compliance Assistance Program for small business
stationary sources to ensure that the information is understandable by the
layperson; and

(4) have the Small Business Stationary Source Technical and Environmental
Compliance Assistance Program serve as the secretariat for the development and
dissemination of such reports and advisory opinions.

(e) Compliance Advisory Panel
(1) There shall be created a Compliance Advisory Panel (hereinafter referred to as
the "Panel") on the State level of not less than 7 individuals, This Panel shall—

(A) render advisory opinions concerning the effectiveness of the small business
stationary source technical and environmental compliance assistance program,
difficulties encountered, and degree and severity of enforcement;

(B) make periodic reports te the Administrator concerning the compliance of the
State Small Business Stationary Source Technical and Environmental Compliance
Assistance Program with the requirements of the Paperwork Reduction Act,2 the
Regulatory Flexibility Act [5 U.S.C. 601 et seq.], and the Equal Access to Justice Act;

{C) review information for small business stationary sources to assure such
information is understandable by the layperson; and

(D) have the Small Business Stationary Source Technical and Environmental
Compliance Assistance Program serve as the secretariat for the development and
dissemination of such reports and advisory opinions.

(2) The Panel shall consist of—

(A) 2 members, who are not owners, or representatives of owners, of small
business stationary sources, selected by the Governor to represent the general
public;

(B) 2 members selected by the State legislature who are owners, or who represent
owners, of small business stationary sources (1 member each by the majority and
minerity leadership of the lower house, or in the case of a unicameral State
legislature, 2 members each shall be selected by the majerity leadership and the
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LI > Electronic Code of Federal Regulations {e-CFR)

> Title 40 - Protection of Environment

> CHAPTER I - ENVIRONMENTAL PROTECTION AGENCY

> SUBCHAPTER C - AIR PROGRAMS > PART 70 - STATE OPERATING PERMIT PROGRAMS
> § 70.6 Permit content.

40 CFR § 70.6 - Permit content.

CFR

§ 70.6 Permit content.

(a) Standard permit requirements. Each permit issued under this part
shall inciude the following elements:

(1) Emissions limitations and standards, including those operational
requirements and limitations that assure compliance with all applicable
requirements at the time of permit issuance. Such requirements and
limitations may include ARMs identified by the source in its part 70 permit
application as approved by the permitting authority, provided that no ARM
shall contravene any terms needed to comply with any otherwise applicable
requirement or requirement of this part or circumvent any applicable

requirement that would apply as a result of implementing the ARM.

(i) The permit shall specify and reference the origin of and authority for
each term or condition, and identify any difference in form as compared to
the applicable requirement upon which the term or condition is based.

Act is more stringent than an applicable requirement of regulations
promulgated under title IV of the Act, both provisions shall be
incorporated into the permit and shall be enforceable by the
Administrator.

(iii) If an applicable implementation plan allows a determination of an
alternative emission limit at a part 70 source, equivalent to that contained

in the plan, to be made in the permit issuance, renewal, or significant

modification process, and the State elects to use such process, any permit

Bups Swww e corecll cdukfilexa v 6 i
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containing such equivalency determination shall contain provisions to
ensure that any resulting emissions limit has been demonstrated to be
quantifiable, accountable, enforceable, and based on replicable
procedures.

(2) Permit duration. The permitting authority shall issue permits for a
fixed term of 5 years in the case of affected sources, and for a term not to
exceed 5 years in the case of all other sources. Notwithstanding this
requirement, the permitting authority shall issue permits for solid waste
incineration units combusting municipal waste subject to standards under
section 129(e) of the Act for a period not to exceed 12 years and shall
review such permits at least every 5 years.

(3) Monitoring and related recordkeeping and reporting
requirements.

(i) Each permit shall contain the following requirements with respect to
monitoring:

(A) All monitoring and analysis procedures or test methods required
under applicable monitoring and testing requirements, including part 64
of this chapter and any other procedures and methods that may be
promulgated pursuant to sections 114(a)(3) or 504(b) of the Act. If
more than one monitoring or testing requirement applies, the permit
may specify a streamlined set of monitoring or testing provisions
provided the specified monitoring or testing is adequate to assure
compliance at least to the same extent as the monitoring or testing
applicable requirements that are not included in the permit as a result of
such streamlining;

(B) Where the applicable requirement does not require periodic testing
or Instrumental or noninstrumental monitoring (which may consist of
recordkeeping designed to serve as monitoring), periodic monitoring
sufficient to yield reliable data from the relevant time period that are
representative of the source's compliance with the permit, as reported
pursuant to paragraph (a)(3)(iii) of this section. Such monitoring
requirements shall assure use of terms, test methods, units, averaging
periods, and other statistical conventions consistent with the applicable
requirement. Recordkeeping provisions may be sufficient to meet the

requirements of this paragraph (a)(3)(i)(B) of this section; and

(C) As necessary, requirements concerning the use, maintenance, and,
where appropriate, installation of monitoring equipment or methods,

(ii) With respect to recordkeeping, the permit shall incorporate all
applicable recordkeeping requirements and require, where applicable, the
following:

(A) Records of required monitoring Information that include the
following:

tops Owww law coreel edulelie 'V 6
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(ii) May extend the permit shield described in paragraph (f) of this section
to all terms and conditions under each such AQS; and

(1ii) Must ensure that the terms and conditions of each AOS meet all
applicable requirements and the requirements of this part. The permitting
authority shall not approve a proposed AQOS into the part 70 permit until
the source has obtained all authorizations required under any applicable

requirement relevant to that AOS.

(10) Terms and conditions, if the permit applicant requests them, for the
trading of emissions increases and decreases in the permitted facility, to the
extent that the applicable regquirements provide for trading such increases
and decreases without a case-by-case approval of each emissions trade.
Such terms and conditions:

(i) Shall include all terms reguired under paragraphs (a) and (c) of this
section to determine compliance;

(ii) May extend the permit shield described in paragraph (f) of this section
to all terms and conditions that allow such increases and decreases in
emissions; and

(iii) Must meet all applicable requirements and requirements of this part,

(b) Federally-enforceable requirements.

(1) All terms and conditions In a part 70 permit, including any provisions
designed to limit a source's potential to emit, are enforceable by the

Administrator and citizens under the Act.

(2) Notwithstanding paragraph (b)(1) of this section, the permitting
authority shall specifically designate as not being federally enforceable
under the Act any terms and conditions included in the permit that are not

required under the Act or under any of its applicable requirements. Terms
and conditions so designated are not subject to the requirements of §§
70.7, 70.8, or of this part, other than those contained in this paragraph (b)

of this section,

(c) Compliance requirements. All part 70 permits shall contain the
following elements with respect to compliance:

A:nosm_mamanS_n:mm_..mm_..wm_whmvhﬂo:zmmmna.o:.SSv_a:na
certification, testing, monitoring, reporting, and recordkeeping requirements
sufficient to assure compliance with the terms and conditions of the permit.

Any document (including reports) required by a part 70 permit shall contain
a certification by a responsible official that meets the requirements of §

70.5(d) for this part.

(2) Inspection and entry requirements that require that, upon presentation
of credentials and other documents as may be required by law, the
permittee shall allow the permitting authority or an authorized
representative to perform the following:

hupiwww law corecl edu'c st 9015
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(i) Enter upon the permittee's premises where a part 70 source is located
or emissions-related activity is conducted, or where records must be kept
under the conditions of the permit;

(ii) Have access to and copy, at reasonable times, any records that must
be kept under the conditions of the permit;

(iii) Inspect at reasonable times any facilities, equipment (including
monitoring and air pollution contrel equipment), practices, or operations
regulated or required under the permit; and

(iv) As authorized by the Act, sample or monitor at reasonable times
substances or parameters for the purpose of assuring compliance with the
permit or applicable requirements.

(3) A schedule of compliance consistent with § 70.5(c)(8) of this part.

(4) Progress reports consistent with an applicable schedule of compliance
and § 70.5(c)(8) of this part to be submitted at least semiannually, or at a
more frequent period if specified in the applicable requirement or by the
permitting authority. Such progress reports shall contain the following:

(1) Dates for achieving the activities, milestones, or compliance required
in the schedule of compliance, and dates when such activities, milestones
or compliance were achieved; and

(ii) An explanation of why any dates in the schedule of compliance were
not or will not be met, and any preventive or corrective measures
adopted.
(5) Requirements for compliance certification with terms and conditions
contained in the permit, including emission limitations, standards, or work
practices. Permits shall include each of the following:

(i) The frequency (not less than annually or such more frequent periods
as specified in the applicable requirement or by the permitting authority)
of submissions of compliance certifications;

(ii) In accordance with § 70.6(a)(3) of this part, a means for monitoring
the compliance of the source with its emissions limitations, standards, and
work practices;

follewing (provided that the identification of applicable information may
cross-reference the permit or previous reports, as applicable):

(A) The identification of each term or condition of the permit that is the
basis of the certification;

(B) The identification of the method(s) or other means used by the
owner or operator for determining the compliance status with each term
and condition during the certification period. Such methods and other
means shall include, at a minimum, the methods and means required

s Ritpe N wws daw comell edw/cfritex N 6 o
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(1) Definition. An "emergency” means any situation arising from sudden
and reasonably unforeseeable events beyond the control of the source,
including acts of Ged, which situation requires immediate corrective action
to restore normal operation, and that causes the source to exceed a
technology-based emission limitation under the permit, due to unavoidable
Increases in emissions attributable to the emergency. An emergency shall
not include noncompliance to the extent caused by improperly designed
equipment, lack of preventative maintenance, careless or improper
operation, or operator error.

(2) Effect of an emergency. An emergency constitutes an affirmative
defense to an action brought for noncompliance with such technology-based
emission limitations if the conditions of paragraph (g)(3) of this section are
met.

(3) The affirmative defense of emergency shall be demonstrated through
properly signed, contemporaneous operating logs, or other relevant
evidence that:

(i) An emergency occurred and that the permittee can identify the
cause(s) of the emergency;

(ii) The permitted facility was at the time being properly operated;

(iii) During the period of the emergency the permittee tock all reasonable
steps to minimize levels of emissions that exceeded the emission
standards, or other requirements in the permit; and

(iv) The permittee submitted notice of the emergency to the permitting
authority within 2 working days of the time when emission limitations
were exceeded due to the emergency. This notice fulfills the requirement
of paragraph (a)(3)(iil)(B) of this section. This notice must contain a
description of the emergency, any steps taken to mitigate emissions, and
corrective actions taken.

(4) In any enforcement proceeding, the permittee seeking to establish the
occurrence of an emergency has the burden of proof.

(5) This provision is in addition to any emergency or upset provision
contained in any applicable requirement.

[57 FR 32295, July 21, 1992, as amended at 62 FR 54946, Oct. 22, 1997; 66

FR 12876, Mar. 1, 2001; 66 FR 55884, Nov, 5, 2001; 68 FR 38523, June 27,

2003; 74 FR 51439, Oct. 6, 2009; 79 FR 43667, July 28, 2014]
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ozone, and is therefore controlled in
plans for the ozone ambient standard).

In several proposals involving

articular state plan submitials, EPA
Eas stuted that the submitted regulations
for control of sources of VOU were not
supported by the information in the
CTGs. Where EPA noted & problem, the
Agency proposed that the State would
have to proyide an adequate
demonstration thit its regulations
represent reasonably available contral
technology (RACT), or amend the
regulations to be consistent with the
information in the CTGs. The purpose of
the fallowing discussion is to explain
generally the legal and policy
considerdtions sipporting these
proposals. iund to discuss in general the
purpose of the CTGs.

1. RACT for Qzone Plons. In the 1877
amendments to the Clean Air Acl,
Congress specified that, n order for a
state implementation plan (SIF) to
satisfy the requirements of Part D of
Title 1 of the Act [Purt D}, the SIP must
provide for application of all reasonably
available control meastives, which
includes RACT for all stationary
sources.’ In using the term “reasonably
available control technology.” Congress
apparently adopted EPA's pre-existing
conception of the term.?

EPA has defined RACT as: The lowest
emission limitation that a particular
source is capable of meeting by the
application of control technology that is
reasonably available considering
technological and economic feasibility.?
RACT for a particular source is
determined on 4 case-by-case basis,
considering the technological and
economic circumstances of the
individual source.

EFPA regulations provide that less
stringent emission limitations than those
achievable with RACT are acceptable
only if the State plan shows that the less
stringent limitations are sufficient to
attain and maintain national ambient air

1 Sactions 172} )3} of the Act 42U.S.C.
7o02{b A3

¥ did not adopt itx own definition of
“RACT,” and was well sware of how EPA used thy
term. Soe, # 5. Hearinge on HR. 4151, LR 4758 and
HR, #8434 belore the Subonmmittes on Health and
Environment of the House Committes on Interstate
and Fersign Commerce, 85th Cong,, 15t Sess., Part 2
ot 1808, 1825 (Serial No. 95-58. March 8-11 and April
1819007

TEPA srticulated its definition of RACT in »
memorandum from Roger Strelow, Assistant
Administrator for Air and Waste Management, to
Regional Admioistrators. Regions 1-X. on
“Guidance for Determining ity of SIP
Regulations in Noo-attainment Areas,” section 1.8
{Decembes 8. 1976}, repeinted n (1970) 7
Environmental Reporter, Current Developments
(ENA} 1210 col 2 and in EPA’s publicution
Workshop on Requirements for Non-attainment
Arca mpilation of Presentotions 153
[OAQPS No, 1.2-100, revised edition April 1978),

quality standards, and show reasonsble
further progress during the interim
before attainment. * Otherwise, RACT
limitations are required, as discussed in
detail in the April 4 General Preamble.®

2. EPA s Control Techniques
Guidefines, In the 1977 amendments to
the Act, Congress instrucied Stites to
begin revising their plans 10 assure
attainment of standards, and also
instrocted EPA to prepare guidance
material to assist states in their efforts
to develop ozone plans. While EPA’s
main effort was to prepare material on
control of transportalion sources,
Congress also required the Agency lo
publish, and make available to State air
pollution control agencies, information
on control of emissions from non-
transportation sources including fuel
transfer and storege operations and
operations using solvents.* Congress
stated its intent that these documents
were "'to be a basic resource available
to Stute and local governments in
determining the measures to be included
in pluns 1o achieve and maintain the
national ambient air quality
standards.” * While deliberating on the
1977 amendments to the Act containing
these specific instructions, Congress
was aware that EPA had dlready begun
preparing a series of CTGs to provide
guidance to States and industry on
controlling stationary sources of VOC."

Each CTG describes techniques
available for reducing emissions of VOC
from a category of sources, and states
recommended levels of control. There
were 11 such CTG's published before
January 1878, snd 8 published during
1978. EPA intends the CTG’s to serve the
following functions:

W Informing the States. The primary
purposes of each CTG is to inform the
State and local air pollution control
agencies of air pollution control
techniques available for reducing
emissions of VOC from the class of
sources covered by the CTG. This
information, invol the capabilities
and problems general to the industry,
should be useful to both control

40 CFR 51.1{o)1}. The rogulations refer only to
sttainment snd maintenance. The anulogous
reguirement for the SIP 10 show reasonable further

was eatabiished by the 1977 amendmonts.
Soe 48 FR 20075 col, 3 {April 4, 1979).
%44 FR 20075-20377,

*Soction 108(N{{ANE) of the Act (40.USC
7H0BEHINAN).

*Report to accompany 5. 252 8. Rep. No. 05-127,
g5t Cong.. 151 Sess, 24, (May 10, 1977),

* Sew Heatings. note 2 above, Part 2 at 1427-32.
EPA's authority 1o publish information and
recommended levels of control is provided by
section 163(b){1) (40 USC 7%”. which
generslly authorizes EPA to  information,
including appropriate recommendations” to assist
air poliution control sgencies. in addition 1o section
1061 (3)(AN).

agencies and industry in developing
needed emission limitations for
stationary sources within the State,
b. Eslagh'shing the Deadline for
Submitting SIP Reguirements. EPA
belleves that States will be able to mak.
more technologically sound decisions i
adopting emission limitations if they are
permitted to defer adoption until after
the information in the CTCs is availab
Therefore, EPA has stated that a SIP
revision due January 1,1978 is
acceptable if it includes necessary
emission limitations for source
categories coversd by CTGs published
by Januvary 1978,° Emission limitations
for source categories covered by CTGs
published between January 1978 and
january 1979 must be adopted and
submitted to EPA by July 1, 1880

o. Recommendation & Stotes. Along
with information, each CTG contains
recommendations to the States of wha!
EPA calls the “presumptive norm” for
RACT. based on EPA's current
evitluation of the capabilities and
problenis general to the industry. When
the States finds the presumptive norm
applicable to an individual source or
group of sources, EPA recommends th!
the State adopt requirements consisten
with the presumptive norm level in arde
to include RACT limitations in the SIV

However, recommended controls are
based on capabilities and problems
which are general 10 the industry: they
do not take into sccount the unigue
circomstances of each facility, In many
cases appropriate controls would be
more or less stringent. States are urged
to jutge the feasibility of imposing the
recommended controls on particular
sources, and adjust the controls.
accordingly,

The presumptive norm is only a
recommendation. For any source of
group of sources, regardiess of whether
they fall within the industry norm, the

*44 FR 20576 col. 3 (Apnl 4, 19795 $3 FR 21074
{May 3, 1978),
1* Sow memorendurn from David G, Hawkin, 72
Assistant Administrator for Air. Noise and
Radiation, 1o Regfonal Administrator, Regions 1-X,
on “Stato Implementation Plans/Revised Schedul:+
for Submitting Reasonahly Available Control
Teeh Regulations for Siationary Sources o1
Volatile ic Compounds (VOC]” 122
1979), The july 1, 1800 deadline is six months Laio
thien the deadline EPA had announced in the
 statements cited in footnote 9. Sinpe the process of
adopting regulations uppears more lengthy fhan [0
anticipated, additional time muny be pecessary 1o
sccommodite public, sdministyative. and legisiative

Adoption of emisslon lmitations may not be
deferred until sfter tion of CTCs where
deferral would in failure to achieve
reascnabile progress. See 44 FR 20577 0, 25
April 4.1070).

1 Or requirements that deviate imperceptibly
fe.8- up 1o 3 percent less control) from the
recommended presumptive norm.
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